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Preface

The necessity to get together a Legal Remembrancer’s Manual
has been felt for many years by officers of this Government as also
by officers outside this Province. The office has developed in many
directions and the various rules and orders are scattered in different

files. It is hoped that difficulty will be removed by the Manual
which has been prepared by my Personal Assistant Babu Noni
Gopal ClLatterji.

M. C. GHOSE,

Legal Remembrancer. Bengal

CALCUTTA ;
The 9th May, 1930.
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CHAPTER |. P I~

Law Officers of Covernment in the High

1.

Legal Remembrancer.

1. Legal Remembrancer is chief whole-time law officer.—
The Legal Remembrancer is the chief whole-time law officer of
Government and his jurisdiction extends over the Province of
Bengal.

Nore.—The Legal Remembrancer's Office is wholly distinet from that of
a District and Sessions Judge. The former is partly a law officer like the
Advocate-General and the Standing Counsel and partly an administrative
officer but he is not a Judge at a]f, A Judge may be appointed to that
office or even one who is not a Judge. A Legal Remembrancer so long as
he holds that office cannot exercise any judicial function of a District and
Sessions Judge.

[ Political Department File No. P. 10-G—1 of 1923.]

Civil Litigation in Mufassal.

2. Primary duty of Legal Remembrancer.—It is the primary
duty of the Legal Remembrancer to superintend and advise on
the conduct of all civil litigation to which Government may be a
party or with which Government is in any way concerned arising
outside the original jurisdiction of the High Court.

3. When advice of Legal Remembrancer is taken.—In
such litigation when Government or the Court of Wards is the
plaintiff, the advice of the Legal Remembrancer is taken before a
suit is instituted and he finally settles the form of plaint, the
rough draft being prepared by the TLocal Government Pleader.
For these purposes it is the duty of the local authorities to put
him in possession of all necessary fagts according to the instrue-
tions laid down in the Civil Suit Rules post. The advice of the
Legal Remembrancer is also sought on points of difficulty during
the pendency of the case and in regard to any suggested com-
promise. He also decides whether an appeal should be lodged
against an adverse decision,

4. He is consulted in notice cases.—In the case of suits
against Government, the Legal Remembrancer is consulted on the
receipt of notice under section 80 of the Civil Procedure Code and
he shall decide whether the dispute should be compromised or a
suit awaited.

5. Duties of Legal Remembrancer in suits against Covern»
ment.—When a suit is instituted against Government or the
Court of Wards, the Tegal Remembrancer shall perform the same
duties as those which arve set forth in the case of suits by Govern-
ment.

6. His duties in execution of decrees,—The Legal
Remembrancer is also responsible for the execution of decrees
obtained by Government and for this purpose half-yearly returns
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are submitted by Collectors. He is the authority by whom irre-
coverable sums due to Government in pauper suits or otherwise
are remitted. He also arranges for the satisfaction of decrees
against (Government.

7. Appointment of Counsel or Vakils in the mufassal.—When-
ever it is considered necessary to appoint Counsel or Vakil to ap-
pear in original or appellate courts in the mufassal, the TLegal
Remembrancer decides and selects the terms of his appointment.

Civil Iatigation before the High Court.

8. His duties in appeals in the High Court.—The Tegal
Remembrancer is responsible for ithe conduct on hehalf of Gov-
ernment or the Court of Wards of cases of appeals in the High
Court. The draft memo. of appeal is prepared by the Senior
Government Pleader but is finally settled by the Tegal
Remembrancer. In appeals against Government or the Court of
Wards in  the High Court the Tegal Remembrancer decides
whether cross-objection should be filed and what action should be
taken to defend the appeal.

9. In proceedings under Legal Practitioners’ Act, Stamp Act,
etc.—In proceedings in the High Court either under the Legal
Practitioners’ Act, the Stamp Act or the Court Fees Act, ete.,
he is responsible for the proper representation of Government,
It is for him to give the necessary instructions to the Senior Gov-
ernment Pleader after consulting if need be and if time allows,
the local authorities, g

Civil Litigation before the Privy Council.

10. In appeals under the Letters Patent.—He has also to
decide whether an appeal under the Letters Patent or an applica-
tion for leave to appeal to the Privy Council should be preferred
in any case in which Government or the Court of Wards is
interested. On admission of an appeal to the Privy Council, he
supplies information to the Solicitors to the India Office and
sends a full note for the guidance "of the Solicitors and Counsel
engaged in England. Similar duties are performed in cases in
which State Railways and other such departments are parties.

Criminal Litigation.

11. Legal Remembrancer’s duties in criminal matters.—As
Chief Law Officer of Government, it is the duty of the Legal
Remembrancer, in criminal matters—

(7) to instruct the law officers of (overnment in the High
Court or other professional lawyer when necessary in
relation to cases coming before the High Court on be-
half of the Crown. He will also consider the pro-
priety of moving the High Court for the enhancement
of sentence in particular cases;

(71) to advise Government in consultation with the Deputy
Legal Remembrancer when appeals from acquittals
are proposed ;
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®(7ii) in mufassal Courts and Courts of Presidency Magistrates,
Calcutta, to provide for the adequate prosecution of
important cases and for. the proper representation of
the Crown in appeals of special moment in district
Courts; and
(iv) generally to watch the interests of Government in the
Criminal Courts.

12. Engagement of Counsel in the High Court.—The question
of engaging Counsel for the conduct of cases before the High
Court on behalf of Government is left to the Legal Remembrancer,
and it is his duty to decide upon the nature and facts of each
case whether to engage the Advocate-General or any other Senior
Counsel. The responsibility of District Magistrafe 1s tfo point out
any facts indicating the special importance or difficulty of any
particular case, leaving the subsequent action to ensure the
proper presentation of the case in Court to the Legal
Remembrancer.

[Bengal Government letter Nos. 4086-4090 J., dated the
19th September 1921.]

13. Legal Remembrancer controls work of Local Govern-
ment  Pleaders and Public Prosecutors.—The  lLegal
Remembrancer controls the work of the Tocal Government
Pleaders and Public Prosecutors and may sanction extra pay-
ments to them in particular cases. The appointment of these
officers also are made on his nomination. 3

14. Magistrate and Police Commissioner to report important
cases.—District Magistrate and Police Commissioner, Calecutta,
shall at once report for the orders of the Legal Remembrancer any
criminal case of more than ordinary importance involving a
question of great public interest or in which it may appear
expedient that the Crown should withdraw from the prosecution
and it shall be the duty of the Legal Remembrancer to keep Gov-
ernment informed of all such cases,

15. Legal Remembrancer is the agent under Civil Procedure
Code.—The T.egal Remembrancer is, ex-officio authorised to act
for Government in respect of all judicial proceedings in any Civil
Court within the Province of Bengal and is the recognized agent
of Government under Rule 2, Order XXVII of the Code of Civil
Procedure,

16. Also Public Prosecutor, High Court, Appellate Side.—
The Legal Remembrancer is ex-officio Public Prosecutor in all
cases coming before the High Court of Judicature at TFort
William in Bengal on its Appellate Side.

[ Bengal Government Order No. 125 J.—D., dated Tth May 1915.]
17. Also Public Prosecutor, High Court, Original Side.—The

Legal Remembrancer is also appeinted ex-officio Public Prosecutor
on the Original Side of the High Court for the purpose of receiving
notices, filing petitions, ete. (Vide Bengal Government Order
No. 126 J.—D., dated the 8th May 1915). He is not authorized

a
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16 represent (Government on the Original Side of the High Court ___
{vide Legal Remembrancer versus Motilal Ghose, I. L. R., XLI
Cal., 173).

18. Also Public Prosecutor for Assam.—He is also ex-officio ‘
Public Prosecutor in all cases coming before the High Court,
Calcutta, in its Appellate or Revisional Jurisdiction from the
Province of Assam.

[Assam Governmient Notification No. 4108 J., dated 19th
August 1913.]

19. Legal Remembrancer’s other functions.—He is ex-officio
President of the Central Examination Committee for the conduct i

of Departmental Examinations, a member of Pleadership and
Muktearship Examination Committee and also a member of the |
Committee of Management of the Calcutta University Law College. fJ
|

20. Legal Remembrancer's power to pay to carry on suits, '
ete.—The Iegal Remembrancer is empowered to sanction the pay- ‘!
ment of any sum for the purpose—

(a) of carrving on any suit or appeal in which the Secret:‘l(r_\:’ "
of State is a party or of which Government undertakes L
the defence;

(b) of satisfying any decree against the Secretary of Statekor ﬁ{
against any party whose defence has been undertaken

by Government; and

(¢) of adjusting any suit or claim against the Secretary of !
State which has been compromised.

NoTE.—The expenditure is debitable t» « Law charges.” i

21. Power to remit decrees.—The ILegal Remem})rar(\'oer :s ]
also empowered to remit or write off any sum due to t 1e Jm’(}‘rllP |
ment under decrees of court which are found to be irrecoverable. |
|

22. Power in civil proceedings in High Court.—No mnl‘lﬂ‘?;
ceedings of any kind in which the Secretary of State or the (".‘”I
of Wards is a party shall be instituted or defended in the High
Court unless under the orders of the Legal Remembrancer.

23. Duties towards Court of Wards.—The lLegal Re_"wmﬁ
brancer will, when so required, advise the Court of Wards in a
civil litigation. -~ -‘

24. Procedure for asking sanction of law charges.—

(@} Whenever an officer submits a proposal to the Legal Remem-
brancer, for sanction, under rule 20 ante to the payment of law :
charges, the sanction of which would involve an excess over the <
allotment, he should at the time of submitting such proposal m- 4
form the Revenue Department of Government that he will require

additional grant to meet the claim, stating clearly the amount e
required by him.

(h) The Tegal Remembrancer will, if the proposal is sanctioned
Iy lnm: forward a copy of his order, sanctioning the payment of
the claim, to Government in the Revenue Department so that
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ai‘l'allgel'ﬂ(‘.llt\‘ may } ( Ty
< = 5 De 1 e 1
; : ll{ld at once (0 allot necessary fllllds tO th.e

[Revenue Department Nos. 28-54 T.—R., dated 17th April 1928.]

25. In N . : 5
IV of 1869?“’;‘1;‘:‘?03 of section 17A of the Indian Diyorce Act
A Genoral 0 segal Remembrancer is appointed by the Gov-
the Caloutta Hi ],Eunml to exercise, within the jurisdiction of
R ik on gf‘ qurt, the like rights of showing cause regard-
Kins's- Provtor. marriage as 18 exerciseable in England by the

[Government %{)gmija, Home Department, Notification No. F.-
928—27 J., dated 28th July 1928.]

[He is also appointed t i i

& O appe o exercise, as FProctor, the duties

‘éslf’gl:gﬁi tg His Majesty’s Proctor by sections 181 and 182 of the
P ourt of Judicature (Consolidation) Act, 1925.]

2.—The Advocate.General.

o 1;& Apponntlrnent of Advocate-General.—The appointment of
the dvoc_ate-(reneml is one for which the Government of India
1133) responslb_le nxlfl section 133 of the Government of India Act,
’1:135, prqvldes for the appointment of the Advocate-General.

‘e.appomtmept is made by a Roval warrant. Tor acting and
oﬂu-u_\'tmg appointment reference may be made to 24 and 25 Vict.,
C. 67, section 29. F

Note.—On the question being raised by the Government of Bombay the
Court of Directors in thoir despatch No. 1 of 1831 gave instructions that
on the ‘Advmuto-(;mleral quitting the Presidency and proceeding to sea the
Local Government was to appoint a competent person to act in his absence.

2. Chief Legal Adviser.—The Advocate-General is the Chief
Legal Adviser of the Government of India and Bengal and the
8d_m1mstmtxon f Assam but not the Government of Bihar and

rissa.

[Government of India, Home Department,
1917.]

No. 92 of 4th April

3. Statutory powers and functions.—The statutory powers
and functions vested in the Advocate-General, Bengal, are as

follows : —

(i) East India Company Act, 1813, 53 Geo. 3, c. 155, s. 111:
power to fle information for debts due to the Crown.
alive by section 2 of the Gavernment of India
1 of the Government of Indin Act, 1853,

Act, 1858,

Nore.—This power was kept
Act, 1833, and again by section
merged in the Government of India

—_—
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1 represent GGovernment on the Original Side of the High Covlrt
{vide Legal Remembrancer versus Motilal Ghose, I. L. R., XLI
Cal., 173). '

18. Also Public Prosecutor for Assam.—Ile is also ex-officio
Public Prosecutor in all cases coming before the High Court,
Calcutta, in its Appellate or Revisional Jurisdiction from the
Province of Assam.

[ Assam Government Notification No. 4108 J., dated 19th
August 1913.]

19. Legal Remembrancer’s other functions.—He is ex-officio
President of the Central Examination Committee for the (:on«luct
of Departmental Examinations, a member of Pleadership and
Muktearship Examination Committee and also a member of the

Committee of Management of the Calcutta University Law College.

20. Legal Remembrancer’s power to pay to carry on suits,
etc.—The Tegal Remembrancer is empowered to sanction the pay-
ment of any sum for the purpose—

(a) of carrying on any suit or appeal in which the Secreta_r.\'
of State is a party or of which Government undertakes
the defence;

(b) of satisfying any decree against the
against any party whose defence
by Government; and

(¢) of adjusting any suit or claim against the Secretary of
State which has been compromised.

NoTe.—The expenditure is debitable t> “ Law charges.”

Secretary of State or
has been undertaken

Remembrancer 1S
lue to the Govern-
be irrecoverable.

9]. Power to remit decrees.—The Legal
also empowered to remit or write off any sum f
ment under decrees of court which are found to

B2 A st g ~ - __No ecivil pro-

22 Power in civil proceedings in High Court.—Xo civie Di

ceedings of any kind in which the Secretary of State or ttllle (ﬁ?uﬁ

of Wards is a party shall be instituted or defended in. ler 5
Court unless under the orders of the Legal Remem rancer.

23. Duties towards Court of Wards,—The Ileﬂﬂl.lm'menii
brancer will, when so required, advise the Court of Wards m a
civil litigation.

94 Procedure for asking sanction of law clh*;{S“-—‘
(@) Whenever an officer submits a_proposal to the Lega e;))?ll:
brancer, for sanction, under rule 20 ante to the payment L ‘;“
charges, the sanction of which would involve an excess oyaryie
allotment, he should at the time of submitting such l"‘_‘"’”“‘l 1=
form the Revenue Department of Government that he will require
additional grant to meet the claim, stating clearly the amount

required by him.
(b) The Tegal Remembrancer will, if the proposal is sanctioned

by him, forward a copy of his order, sanctioning the payment of
ihe claim, to Government in the Revenue Department so that

~ae ' TN
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avrangements may be made at once to allot necessary funds to the
officer concerned.

{Revenue Department Nos, 28-54 T.—R., dated 17th April 1928.]

25. In pursuance of section 17A of the Indian Divorce Act
(IV of 1869), the Legal Remembrancer is appointed by the Gov-
ernor-General in Council to exercise, within the jurisdiction of
the Calcutta High Court, the like rights of showing cause regard-
ing dissolution of marriage as is exerciseable in England by the
King's Proctor.

[Government of India, Home Department, Notification No. F.-
92827 J., dated 28th July 1928.]

[He is also appointed to exercise, as Proctor, the duties
assigned to His Majesty’s Proctor by sections 181 and 182 of the
Supreme Court of Judicature (Consolidation) Act, 1925.]

2.—The Advocate.Ceneral,

1. Appointment of Advocate-General.—The appointment of
the Advocate-General is one for which the Government of India
is responsible and section 133 of the Government of India Act,
1915, provides for the appointment of the Advocate-General.
The appointment is made by a Royal warrant. For acting and

officiating appointment reference may be made to 24 and 25 Vict.,
C. 67, section 29. :

Nore.—On the question being raised by the Government of Bombay the
Court of Directors in their despatch No. 1 of 1831 gave instructions that
on the Advocate-General quitting the Presidency and proceeding to sea the
Local Government was to appoint a competent person to act in his absence.

2. Chief Legal Adviser.—The Advocate-General is the Chief
Legal Adviser of the Government of India and Bengal and the
Sd'mnustmtmn of Assam but not the Government of Bihar and

rissa.

[(Government of India, Home Department, No. 92 of 4th April
1917.]

3. Statutory powers and functions,—The statutory powers
and functions vested in the Advocate-General, Bengal, are as
follows : —

(/) East Ir}dizl Company Act, 1813, 53 Geo. 3, ¢. 155, s. 111:
power to file information for debts due to the Crown.
Note.—This power was kept alive by section 2 of the Government of India

Act, 1833, and again by section 1 of the Government of India Act, 1853,
merged in the Government of India Act, 1858,
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'This has noi been limited or affected by the Code of Civil
Procedure (section 79 of Code).

(i) Civil Procedure Code, Act V of 1908, s. 91: power to insti-
tute and sanction suits in respect of public nuisances.

(#77) Civil Procedure Code, s. 92: power to institute and sanction
suits in cases of public trusts of a charitable or religious nature.

Notk.—By Notifieation (Bihar and Orissa) No. 2246 of the 4th April 1913,
made under section 93 of the Civil Procedure Code, these powers (under
sections 91 and 92) can now be exercised in Bihar and Orissa by the Legal
Remembrancer of Bihar and Orissa.

All Collectors and Deputy Commissioners are empowered under
section 93 of the Civil Procedure Code to esercise within the
limits of their respective districts (excluding the town of
Calcutta) the power conferred by sections 91 and 92 of the Code.

[Eastern Bengal and Assam Government Notification No. 704 J.,
dated 22nd Tebruary 1909, and Bengal Government Notifi-
cation No. 3592 L. R., dated 15th April 1918.]

This Notification does mnot, however, divest the Advocate-
General, Bengal, of his powers under sections 91 and 92 though
it enables them also to be exercised by the above officers of the
TLocal Government.

(iv) Indian High Courts Act, 1861, Letters Patent for the High
Court, 1865, clause 26: power to certify for review of crimina
cases tried on the Original Side of the High Court on ground of
error of law.

(v) Criminal Procedure Code, Act V of 1898, section 333:
power to stay proceedings in High Court at any stage of @
eriminal trial.

Note,—By section 4 (1) (a), Criminal  Procedure Code, . * Advoecate-
General '* includes also a Government Advocate, or where there is no Advocnte:
General or Government Advocate such officer as the Local Government may
from time to time appoint in this behalf.

(vi) Criminal Procedure Code, qpetion 194 (2): power (with
the previous consent of the Government of India or of the Local
Government) to exhibit informations for all purposes for which
the Attorney-General may exhibit informations on behalf of the
Crown in the High Courts of Justice in England.
hibit ex officio criminal

roceedings without mdict-
distinguished from

~Note.—The Attorney-General has power to ex
information (as a mode of instituting criminal p
;nlenl by a Grand Jury) in any case of misdemeanour as
clony.

(vii) Criminal Procedure Code, section 495 (7): the 'right to
conduct a prosecution before any Magistrate without permission of
the Magistrate.

(viti) Tunacy Act, IV of 1912, section 39: power to make
application for an inquisition in lunacy.
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4. Duties without fees,—In addition to the duties the Advo-
cate-General has to perform under the English and Indian
Statutes he shall perform iwithout fees the following duties:—

[Vide Home Department letter No. 92, dated 4th April 1917,
to the Chief Secretary to the Government of Bengal.]

(i) He will advise npon any matter upon which he is consulted
by Government through the Government Solicitor, the Legal
Remembrancer or the Standing Counsel.

(7i) He will appear in the following civil cases:—

(a) Cases in the ordinary or extraordinary Orviginal Jurisdie-
tion of the High Court to which the Seecretary of State
is a party.

(b) Cases in the ordinary or extraordinary Original Jurisdie-
tion of the High Court to which Government officers
are parties and which Government had decided to con-
duct on behalf of such officers.

(¢) Cases in the ordinary or extraordinary Original Jurisdie-
tion of the High Court in which neither Government
nor (Government officers are directly interested, Wut in
which Government considers itself to be sufficiently
interested to render it advisable to conduct the cases
on behalf of some third person.

This does not include cases of the Court of Wards, Calcutta
Corporation, Caleutta Improvement Trust, Caleutta Port Trust or
any other public corporate body. Cases of such guasi-public
departments as the Board of Examiners are however included.

(d) Original cases of the same nature as those referred to in
items (a), (b) and (¢) originally filed in some other
Court and transferred to the High Court.

(ii7) Appeals from the cases referred to in clause (i7).

(iv) He will appear in the High Court (Original Side) in refer-
ences under the Stamp Act, Probate Act and the like.

(r) He will similarly appear when so required before the High
Court on its Original Side in references from the Presidency
Small Cause Court Judges to which Government is a party or can
otherwise be heard.

Nore.—In all the ahove cases the Advocate-General will be at liberty, should
he be so disposed, to claim his fees if recovered from the other party.

(vi) He will represent the Crown at all stages in all criminal
cases arising within the ordinary original jurisdiction of the
High Court, whether the tribunal be a Judge and Jury or a
Special Tribunal and in all guasi-criminal matters such as cases
under the Press Act, Habeas Corpus and Extradition cases arising
within the same limits provided always that Government consi-
ders that owing to the special importance of the case the attend-
ance of the Advocate-General is desirable.

Nore.—Ordinary criminal prosecutions in the High Court are left to the
Standing Counsel,
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5. Scale of fees.—In all other cases the Advocate-General
is paid fees according to the following scale:—
(¥) Appearance in the High Court—

(a) Regular civil appeals, criminal appeals, miscellaneous proceedings in
which evidence is taken or the hearing of which extends for the
whole day—30 Gold mohurs,

(b) Second appeals, miscellaneous appeals, motions and other miscellane-
ous proceedings except those mentioned above—15 Gold mohurs.

(¢) Appearance before special benches of the Calcutta High Court if the
case is one arising outside the limits of the ordinary original jurisdic-
tion of the High Court—30 Gold mohurs.

(##) Appearance in Calcutta outside the High Court such as appearances in the
Police Court, Small Causes Court or Board of Revenue—30 Gold mohurs.

(#ii) Appearances in Howrah, Alipore, Sealdah or elsewhere in the suburbs of
Calcutta—45 Gold mohurs,

(iv) Appearances in the mufassal outside the above limits—6( Gold mohurs.

(v) Consultation fee in cases for appéarances in which fees are payable each—
5 Gold mohurs,

(vi) Perusal fec—No fee in ordinary cases but a special fee to be fixed by the
Local Government in cases of complexity which involve prolonged
labour.

-

6. Local Government’s power.—The Local Government may
grant fees to the Advocate-General in any cases falling Wlﬂlm
the classes for which ordinarily he would receive no fees provided
they are of exceptional difficulty or that the hearings have been
or likely to be unduly prolonged.

Nore.—The Advocate-General has been granted, as a special case, the
following kinds of fees:—

(1) Settling affidavit-—15 Gold mohurs.

(2) Drawing up petition of complaint—20 Gold mohurs, .
(Emperor vs. Sachindra Nath Sanyal, Sec. 124 A, Bankura, 1925).

(8) Appearing in the High Court in two appeals heard together—45 Gold mohurs
(Appeal Nos. 608 and 609 of 1925, Emperor vs. Meghu Kahar and others—
Sealdah Gang Case ; and Appeal Nos. 494 and 495 of 1924—Emperor

vs. Joshoda Ranjan Pal and another.)

7. Approval of Finance Department.—\When the Legal Re-
membrancer proposes to engage the Advocate-General or the
Standing Counsel at a fee higher than their prescribed rates or any
counsel at a fee higher than 20 gold mohurs, he will obtain the
previous approval of the Finance Department to the fee pTOPOS‘?d-
When, however, there is no time to make a reference to the Finance
Department, the Legal Remembrancer may act on his own respon-
sibility and refer to the Finance Department as soon after the en-
gagement is made as possible. "

[Bengal Government No. 9410J ., dated 13th November 1929.]

8. His limitations,—The Advocate-General is debarred from—
(7) advising or holding briefs against Government;
(i) defending accused persons in criminal prosecutions;
(i71) advising private parties in cases in which he is likely to
be called on to advise Government; and
(zr) accepting appointment as a Director in any Company
without the sanction of the Government of India.

P —

—
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The Officer himself must, however, be the Judge as to whether
he can, or cannot under rule (i11) advise on a question of law any
private party who applies to him.

[Bengal Government (Judicial Department) No. 8447 J.,
dated the 22nd November 1922.]

9. Control of expenditure—The Legal Remembrancer is the
controlling officer in respect of expenditure incurred by the
Advocate-General.

[Bengal Government Resolution No. 9585 F., dated Hth
September 1924. ]

3.—The Covernment Solicitor.

1. Nature of appointment.—The Solicitor to the Government
of Bengal is appointed subject to the following conditions:—

[Bengal Government No. 882 J., dated 10th February 1923.]

(1) That the term of his appointment shall be for five years,
renewable at the option of Government at the end of that period,
such renewals not being restricted in number, but never to exceed
five years at a time.

(2) That when he is asked by the Goveimmen: of India, or the-
Government of Bengal or the Assam Administration to advise in
a case which is either in litigation or likely to lead to litigation,
the firm to which he belongs shall not advise another client i
the same case; and that if it has been advising such a client up to
the point at which the (Government ask for his udvice in respect
of the case, it shall at once cease to act further for him.

2. Duties of Government Solicitor.—1t has been decided that
his duties as Government Solicitor shall be confined to those
stated below and that the contract allowance payable for these
duties shall be Rs. 3,500 per mensem. The duties—

(a) That portion of the eivil legal business of the Government
of TIndia, which must necessarily be done in
Calcutta, 1.e., litigation in Courts and advising the-
departments of that Government located there.

(b) Criminal work of an advisory nature for the departments
of the Government of India located in Calcutta.

(¢) The entire civil legal business of the Government of
Bengal and of the Assam Administration, excludin
all business connected with litigation in mufassa
Courts,

(d) Advisory work in cases connected with conveyances and
with leases of a complicated character referred to the
Government Solicitor by the Legal Remembrancer of
Bengal, Bihar and Orissa and Assam.
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5. Scale of fees.—In all other cases the Advocate-General
is paid fees according to the following scale:—
(f) Appearance in the High Court—

(a) Regular civil appeals, criminal appeals, miscellaneous proceedings in
which evidence is taken or the hearing of which extends for the
whole day—30 Gold mohurs,

() Second appeals, miscellaneous appeals, motions and other miscellane-
ous proceedings except those mentioned above—15 Gold mohurs.

(¢) Appearance before special benches of the Calcutta High Court it: Lhe
case is one arising outside the limits of the ordinary original jurisdic-
tion of the High Court—30 Gold mohurs,

{ii) Appearance in Caleutta outside the High Court such as appearances in the
Police Court, Small Causes Court or Board of Revenue—30 Gold mohurs,

(##) Appearances in Howrah, Alipore, Sealdah or elsewhere in the suburbs of
Caleutta—45 Gold mohurs.

(iv) Appearances in the mufassal outside the above limits—60 Gold mohurs.

(v) Consultation fee in cases for appéarances in which fees are payable each—
5 Gold mohurs.

(vi) Perusal fee—No fee in ordinary cases but a special fee to be fixed by the
Lc});;al Government in cases of complexity which involve prolonged
labour.

6. Local Covernment’s power.—The Local Government may
grant fees to the Advocate-General in any cases falling within
the classes for which ordinarily he would receive no fees provide
they are of exceptional difficulty or that the hearings have been
or likely to be unduly prolonged.

Note.—The Advocate-General has been granted, as a special case, the
following kinds of fees:—

(1) Settling affidavit—15 Gold mohurs.

(2) Drawing up petition of complaint—20 Gold mohurs. S

(Emperor vs. Sachindra Nath Sanyal, Sec. 124 A. Bankura, 1925).

(3) Appearing in the High Court in two appeals heard together—45 Gold mohurs
(Appeal Nos. 608 and 609 of 1925, Emperor vs. Meghu Kahar and others—
Sealdah Gang Case ; and Appeal Nos. 494 and 495 of 1924—Emperor

ve. Joshoda Ranjan Pal and another.)

7. Approval of Finance Department.—When the Legal Re-
membrancer proposes to engage the Advocate-General or the
Standing Counsel at a fee higher than their prescribed rates or any
counsel at a fee higher than 20 gold mohurs, he will obtain the
previous approval of the Finance Department to the fee proposed.

en, however, there is no time to make a reference to the Finance
Department, the Legal Remembrancer may act on his own respon-
sibility and refer to the Finance Department as soon after the en-
gagement is made as possible. .

[Bengal Government No. 9410 ., dated 13th November 1929.]

8. His limitations.—The Advocate-General is debarred from—
() advising or holding briefs against Government;
(77) defending accused persons in eriminal prosecutions;
(i) advising private parties in cases in which he is likely to
be called on to advise Government: and

(iz) accepting appointment as a Director in any Company
without the sanction of the (Government of India.

—— el & S/ "
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The Officer himself must, however, be the Judge as to whether
he can, or cannot under rule (z11) advise on a question of law any
private party who applies to him.

[Bengal Government (Judicial Department) No. 8447 J.,
dated the 22nd November 1922.]

9. Control of expenditure.—The Legal Remembrancer is the
controlling officer in respect of expenditure incurred by the
Advocate-General.

[Bengal Government Resolution No. 9585 T., dated Hth
September 1924.]

3.—The Covernment Solicitor.

1. Nature of appointment.—The Solicitor to the Government
of Bengal is appointed subject to the following conditions:—

[Bengal Government No. 882 J., dated 10th February 1923.]

(1) That the term of his appointment shall he for five years,
renewable at the option of Government at the end of that period,
such renewals not being restricted in number, but never to exceed
five years at a time.

(2) That when he is asked by the Goveinment of India, or the-
Government of Bengal or the Assam Administration to advise iw
a case which is either in litigation or likely to lead to litigation,
the firm to which he belongs shall not advise another client 1.
the same case; and that if it has been advising such a client up to-
the point at which the Government ask for his udvice in respeci
of the case, it shall at once cease to act further for him,

2. Duties of Government Solicitor.—1t has been decided that
hiz duties as Government Soiicitor shall be confined to those
stated below and that the contract allowance payable for these
duties shall be Rs. 3,500 per mensem. The duties—

(a) That portion of the civil legal business of the Government
of TIndia, which must mnecessarily be done in
Caleutta, i.e., litigation in Courts and advising the:
departments of that Government located there.

(b) Criminal work of an advisory nature for the departments
of the Government of India located in Lalcutta.

(¢) The entire civil legal business of the Government of
Bengal and of the Assam Administration, excluding
all business connected with litigation in mufassa
Courts,

(d) Advisory work in cases connected with conveyances and
with leases of a complicated character referred to the:
Government Solicitor by the Legal Remembrancer of
Bengal, Bihar and Orissa and Assam,
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3. Works of the Eastern Bengal and North-Western Railways
and the Chief Mining Engineer, Railway Board, fall outside
the official duties of the (Government Solicitor and are taken
entirely out of the contract with him.

[Bengal Government No. 3282 J., dated 26th March 1929.]

Note—Tle Government Solicitor was the Public Prosecutor on the
Original Side of the High Court until the end of the year 1928, He got n
monthly remuneration of Rs. 1,500 and the Legal Remembrancer was the
controlling officer in respect of expenditure incurred by him.

[Bengal Government Resolution No. 9585 I., dated the
oth September 1924.7

4,—The Standing Counsel.

1. Appointment of Standing Counsel.—The Standing Counsel
is appointed by the Governor-General in Council and is one of
the legal advisers of the (Governments of India and Bengal and
the Administration of Assam, but not of Bihar and Orissa.

[Government of India, Home Department (Judicial), No. 1127,
dated 26th October 1917.]
Nore.—The power of withholding cases is vested in the Standing Counsel.

The Advocate-General only can enter nolle prosequi. There 15 difference
between the two procedure: in the former the result is acquittal while in the

fatter it is simply a discharge.

2. His duties without fees.
are : —
(a) to act as junior to the Advor-ute-(}engr:_\l in all f-as_es.in
the Ordinary or Extraordinary Original Jurisdiction
of the High Court in which the Advocate-General s
bound to appear without fees;
(h) to draw pleadings in all actions in which he may be
required to act as junior to the Advocate-General ;

The duties covered by his salary

(¢) to conduct the prosecution at the High Court Sessions of
all murder and political cases and such other important
cases only as the Government or the Judge presiding
at the Sessions might require him to conduet ;

(d) to advise the Government when required; and

(e) to settle on behalf of the Government all important con-
tracts, deeds and bonds of indemmity.

3. His fees.—In cases and appeals outside those covered by his
salary in which the Standing Counsel appears for the (GGovernment
as junior to the Advocate-General, he shall receive fees in the
groportion of two-thirds of those received by the latter; and when

e appears alone or as a leader, he shall receive fees not exceeding
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those admissible to the Advocate-General, under the orders con-
- veyed in the Home Department letter No. 92, dated the 4th April
1917 (vide paragraph 5 under the Advocate-General ante).

4. Local Covernment’s power and limitations—The condi-
tions laid down in paragraphs 6 to 8 under the Advocate-General
are also applicable to the Standing Counsel.

Nore.—It is not the practice in Sessions cases to pay consultation fee to a
Jjunior.

5. —The Deputy Legal Remembrancer.

1. His duties.—The chief duties of the Deputy Legal Remem-
brancer are:—

(a) to conduct before the High Court the cases for the Crown

in references and appeals relating to capital sentence ;
(b) to appear for the Crown when so instructed by the Legal
Remembrarnicer in all criminal appeals, references and

- revision cases in the High Court ;

(¢) to give advise to (Government or the Legal Remembrancer
in any legal matter when so required ;

{d) to take charge, when required by Government, of the cffice
of the Legal Remembrancer during his enforced absence
either on Government duty or on leave or by reason of
sickness or other exceptional cause;

(e) to appear for the Crown in the Marine Court.

[Bengal Government, Marine Department, Resolution No. 1
Marine, dated 3rd January 1893.]

Notp.—Act V of 1883 provides for an investigation of a judicial character.
The investigation is directed by the Local Government in each case.

2. Engagement of Senior Counsel.—In cases of importance
the services of the Deputy Legal Remembrancer are replaced by
those of Senior Counsel specially briefed by the Legal Remem-
brancer.

3. GConditions of leave.—The Deputy Iegal Remembrancer is
entitled to leave according fo the provisions of Rule 99 of the
Fundamental Rules.

4. Fees to outside counsel and vakils.—When the Deputy
Legal Remembrancer is unable to dispose of the work entrusted
to him, himself, he may engage a barrister or a pleader (includ-
ing the Assistant Government Pleader) to whom fees are paid
according to the following scale:—

SN ===

In motions and revisions {(including reference under section 438,
Cr. P.C) A o A N ok 34
In Appeals and Jury Reference g SN o 51

5. Cannot take up private work.—The Deputy Tegal Remem-
brancer as a whole-time servant of Government cannot devote his
time to any private work.

2




18

6.—Covernment Counsel, High Court.

1. The (Government of Bengal, with the previous sanction of
the Government of India, created a post of Government Counsel,
High Court, on a pay of Rs. 500 a month. The office is held
during the pleasure of the Governor in Council. 5

[Tudicial Department No. 5815 J., dated 20th August 1926.]

2. The duties of the Government Counsel are:—

(a) to appear for the crown without the payment of any fee
in all cases at the High Court Sessions which the Standing
Counsel is not required to conduct himself, and

(b) to appear for the Crown in other courts, when required
by Government to do so on a fee which will be half of the fee that
the Standing Counsel might claim for such appearance.

3. (a) The Government Counsel is allowed to wundertake
private practice (except at the High Court Sessions), provided
that it does not interfere with his work for Government and that
Government will always have the first ¢laim to his services in all
courts.

(b) He has no claim to the post of Standing Counsel on the
oceurrence of a vacancy,

(¢) He is not entitled to any pension.
(d) In matters of leave he is governed by Subsidiary Rule 280.

(e) He is a first grade officer for the purpose of the travelling
allowance rules. [Subsidiary Rule 27.]

(f) He is permitted to occupy circuit houses in Bengal, free of
charge, when travelling on duty.

[Revenue Department No. 13405 Mis., dated the 16th
- December, 1926.]

7.—Senior Government Pleader, High Court.

1. . Existence of the post.—The post of Senior Government
Pleader has been in existence since the time of the Sadar Dewany
and Sadar Nizamat Adawlats long before the High Court was
constituted under the Charter of 1862 and the emolument
altached to the post has ever since been a monthly retainer of
Rs. 300 and legal fees. [Tt is in record that in 1853 Babu Rama
Prosad Roy, Senior Government Pleader, was in charge of the
office of the ILegal Remembrancer.] The work of the Senior
Government Pleader is ordinarily restricted to civil cases in the
High Court.

2. A gazetted officer.—The Senior Government Pleader is a
gazetted officer and his appointment is made with the sanction of

o RN
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Government in the Judicial Department. There is no rule
requiring that any authority should be consulted in selecting a
successor to the Senior Government Pleader. In practice the
Judges of the High Court and the Advocate-General or other
members of the legal profession are consulted. It is not neces-
sary also, unless any special reason exists, to obtain sanction of
Government to the appointment of a locum tenens when the per-
manent incumbent goes on leave.

3. Also Government Pleader for Assam,—The Senior Gov-
ernment Pleader, High Court, is appointed Government Pleader
in all cases from the Province of Assam which come before the
High Court, Caleufta, in its eivil, appellate and revisional juris-
diction. :

[Assam Government Notification No. 6546 J., dated the
12th December, 1913.]

4. Also for Bihar and Orissa.—The Senior Government
Pleader holds similar appointment for the Province of Bihar and
(Orissa.

[ Bihar and Orissa Government Notification No. 467 J., dated the
15th September, 1913, |

5. Not a whole-time officer.—The Senior Government Pleader,
High Court, is not a whole-time officer of Government and is not
entitled to privilege leave especially as he enjoys in full the
annual High Court vacation.

6. Duties.—The duties of the Senior Government Pleader,
High Court, are :—

(a) to represent Government or the Court of Wards, when
such representation has been duly assigned to him by the Legal
Remembrancer or the Board of Revenue {hrough the Legal
Remembrancer as the case may be in appeals before the High
Court and in matters to which either Government or the Court of
Wards is a party and which come before the High Court by way
of review, reference or revision under the Code of Civil Proce-
dure.

Provided that nothing in the above clause shall be deemed to
require the Court of Wards, unless they think proper, to retain
the Government Pleader to represent them in appeals or matters
of review, reference or revision wherein an Advocate has already
been engaged for the due representation of the wards estate con-
cerned previous to the assumption of the management of the
estate by the Court of Wards.

(b) to represent Government (including the Board of Revenue
or other authorities) before the High Court in references under
the Stamp Act and in other analogous references; also in matters
arising out of the Legal Practitioners Act, and in other miscel-
laneous matters of a civil riature in which Government may require
a representative.

(¢) To give advice to Government or the Legal Remembrancer
in any civil matter when so required.

7. The Senior Government Pleader shall, if called upon, pre-
pare a note on law and facts for the use of the Legal Adviser,
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India Office, regarding an appeal to the Privy Council a certificate
for which has been granted by the High Court. The fee for the

reparation of this note is in each case determined by the Legal
ﬁemembmncer. g

3. Shall not advise or appear against Court of Wards.—The
Senior Government Pleader (as also the Assistant Government
Pleader) shall not appear or advise against Government or the
Court of Wards in any case either in the High Court or in any
other Courts; nor shall he give professional advice to any ward
without the previous permission of the Court of Wards.

8.—Assistant Covernment Pleader, High Court.

1. Terms of appointment.—The terms and conditions of the
post of the Assistant Government Pleader are as follows :—

(1) The Assistant Government Pleader will assist the Senior
(Government Pleader in any case in which the latter asks for such
assistance; and in such cases, the Assistant Government Pleader
will get 6/16ths of the fees, the Senior Government Pleader get-
ting the other 10/16ths.

(12) The Assistant Government Pleader will occasionally be
asked to take up for the Crown criminal cases, whenever the
Deputy Legal Remembrancer has his hands too full of work, or
on any other special occasion. In such cases the Assistant Gov-
ernment Pleader will get the usual fee.

(itf) The Assistant Government Pleader is debaived from
being appointed as Reporter to the Indian Law Reports, as the
two appomtments cannot be held by one and the same officer.

2. Fees.—DBesides the monthly salary of Rs. 150 and the six-
sixteenths share of the legal fees as stated above the Assistant
Government Pleader in addition gets:—

(a) a fee of Rs. 75 for each appearance before the Board of
Revenue or before the Commissioner.

(b) a fee of Rs. 51 and Rs. 34 in criminal appeals and revisions
respectively.

Z}.  Duties,—All matters in connection with the settlement of
plaints and written statements in suits in mufassal courts are,
as a general rule, sent to the Assistant Government Pleader while
the questions of appeal in the High Court and in lower Courts
go to the Senior Government Pleader. Where he actually drafis
pleadings the Assistant Government Pleader may claim a fee.

4. Consulted by Legal Remembrancer.—The Assistant
Government Pleader is also consulted by the Legal Remembrancer
in regard to any law points that may have heen unofficially
referred {o the latter.

5. Not a gazetted appointment.—Under the instructions of
the Accountani-General, Bengal, the pay of the Assistant Gov-
ernment Pleader is drawn in a separate pay bill, countersigned
by the Legal Remembrancer. The office is not a gazetted one.
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CHAPTER II.

Other Law Officers of Covernment.

1l

Public Prosecutor, Calcutta.

g

9

o &
1. Duties,—The duties of the Publie Prosecutor are— *A"’:"‘: 7,{_, /% /D

(a) to appear for the Crown in the Presidency Magistrates” e
Courts in any case, when so to do by the Commissioner
of Police or the Legal Remembrancer, and

(f) to advise the police in difficult cases.

The Public Prosecutor is also consulted by the Legal Remem-
brancer when occasion requires.

Nore.—Special fees.—Although the Public Prosecutor is a whole-time
officer on a rate of pay which is personal to the present incumbent (Rai T. N.
Sadhu Bahadur) and it is stated in Government letter No. 2360J., dated the
4th June 1920, sanctioning the appointment that he will no longer be paid
by fees, he has received as a special case a daily fee of 7 gold mohurs, in
the case—F. W. Kidd, Deputy Commissioner of Police, Calentta versus “The
Servant’” newspaper (vide Bengal Government letter No. 12007P., dated
the Sth August 1922). He has also received a daily feée of 3 gold mohurs for
appearance before the Presidency Magistrate’s Court in connection with the
defamation case brought by Mr, F. W. Kidd against the ‘“Amrita Bazar
Patrika.”

[ Bengal Government letter No. 7909P., dated the 22nd August
1923.]

2. Fees to outside pleaders.—Pleaders conducting criminal
cases -before the Court of a Presidency Magistrate are allowed
o fee of one gold mohur (Rs. 17) per diem. If he is deputed to
another Court the fee is mmereased to Rs. 25 o day.

3. Not paid for adjournments,—0Pleaders appeaving before
the Police Courts in Caleutta are not paid any fee for adjournment
even if the pleader attends the court and waits for the case being
taken up. They are also not allowed any fee for consultation.

Nork.—Prize cases.—Prize cases (during the Great European war) were
conducted by the Government Solicitor and fees were paid by the Government
of India in accordance with the sanction communicated in their Home Depart-
ment letter No. 54, dated Simla, the 5th August 1918, to the Government of
Bengal. Bills of fees were made out by the Government Solicitor to the
Government of Bengal, Marine Department, and submitted to the Accountant-
General, Bengal, for payment,

4. Not to appear for defence.—The Public Prosecutor,
Calcutta, is not employed for the defence of an accused person
except when he is definitely ordered to do so by the Local Govern-
ment,

5. Submission of particulars in commitments to the High Court
Sessions,— When a case is committed to the High Court Sessions

e
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for trial, the Public Prosecutor, Calcutta, shall furnish the Legal
Remembrancer with following particulars as soon after the com-
mitment as possible :— .

(1) Names of the accused.

(2) Charges on which committed.

(3) Committing Magistrate.

(4) Date of commitment.

(5) Whether defended or undefended before the Magistrate.

(6) Number of witnesses examined.

(7) Special importance of the case, if any.

(8) Whether the brief would be voluminous.

(9) Whether there is any question of antagonistic defence
if the number of accused persons is more than one.

. Withdrawal of prosecution in High Court Sessions.— -Wlhen
the Crown Counsel considers that a case committed to the High
Court Sessions is very weak and should be withdrawn, he should
at once communicate his views to the Public Prosecutor of the
Police Court, Caleutta, and hear his opinion before making the
formal application for withdrawal.

[ Bengal Government No. 2331 J., dated 16th March 1928.]

2.—Junior Public Prosecutor, Calcutta,

1. Terms of appointment.—The Junior Public Prosecutfor,
Calcutta, is a whole-time officer of Government on a salary of
Rs. 600—600—650—-50—1.200. He is not entitled to house
allowance or convevince allowance. He assists the Senior Public
Prosecutor, Caleutta, in all his works, instructs Orown Counsel in
the High Court Sessions and is in charge of all eriminal works in
the Original Side of the High Court.

[Judicial Department No. 4 1., dated 3rd January 1929, |

2. Duties of the Junior Public Presecutor.—The duties of the
Junior Public Prosecutor ave to peruse the briefs and exhibits and
prepare fairly comprehensive notes in cases which are conducted
before the High Court Sessions by the Standing Counsel or the
Government (‘ounsel or any other Advocate,

Nore.—Counsel frequenily desires information in addition to that supplied
in the brief and it is often necessary for further evidence to he adduced at
the Sessions the preparation of the proofs of which devolves upon the Publie
Prosecutor.,

3. His other duties,—The Junior Public Prosecutor prepares
summons to secure the attendance of witnesses on subpena, and
attends at the Sessions so that counsel may be adequately
instructed. He also attends at the office of the Clerk of the
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Crown when inspection of documents is given fo the accused's
representatives or with counsel for the Crown and the accused
to inspect the premises upon which various offences are alleged
to have been committed. He also corresponds when necessary
with the accused’s attorneys.

3.—Covernment Pleaders (in the district).

1. Duties of Government Pleaders.—The duties of the Govern-
ment Pleader are to advise the head of any Government Office of
the district to which he is attached on any legal matters affecting
the interests of Government and to conduct civil cases in court
in which the Government is a party, or in which Government
undertakes the defence of officers for acts done in the bona fide
discharge of their duties.

[Government letter No. 1102 J., dated 18th April 1911, to
Home Department, Government of India. ]

2. Nature of payments,.—For performing his duties, the
Government Pleader is paid (1) a monthly retainer for giving
opinions and doing other incidental duties, appertaining to the
office and (2) ad valorem fees in civil suits according to the
scale laid down by the High Court. 7

3. Fees for drafting deeds.—Ile is also paid fees for drafting
deeds and agreements when required for the Public Works Depart-
ment, but work of this nature when required hy the Collector for
Government lands is covered by his monthly retainer.

4. Represents Government in revenue and criminal cases.—
The Government Pleader represents Government in all revenue
and eriminal ecases in which Government 1s a party.

5, Ex.officio Public Prosecutor.—-The Government l_’loader is
ex officio the Public Prosecutor of the district to which he is
attached.

[Vide Calcutta Grazette, dated 23rd November, 1881, p. 1026;
Bengal Government Notification dated 21st November 1881. |

6. Duties to other officers.—All the duties that Gevernment
Pleaders owe to Collectors ﬂl(‘_\' also owe to other officers of
Government entrusted with the conduect of Government suits.
They are also bhound to advise gratuitously the head of any
Government office on any legal matters affecting the interesis of
tiovernment.

7. Employment of Asscciate Pleaders.—In Government and
Court of Wards' cases, Associate Pleaders may be appointed by
the Collector, subject to the sanction of the Legal Remembrancer,
who will fix their fees.

8. Advice to public bodies.—The Government Pleader is
bound to advise a Government officer consulting him on behalf of
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any public body over whose proceedings the officer has powers of
supervision or control on payment of a reasonable fee. In the
case of a dispute, the fee will be fixed by the Legal Remembrancer.

9. Appointment of Covernment Pleaders,.—Whenever the
office of Government Pleader is vacant, the Collector shall, in
consultation with the Sessions Judge, nominate a qualified pleader
for the appointment and submit the papers, through the Com-
missioner, to the Legal Remembrancer, who shall forward them
to the Local Government with his recommendations. The Pleaders
selected will be appointed by the Local Government and will
receive his deed of appointment through the Legal Remembrancer.

10. Filling of temporary vacancy.—In the event of a tem-
porary vacancy in the office of Government Pleader, the Collector
shall, in consultation with the Sessions Judge, appoint a qualified

leader to act in the office until such pleader is relieved by a
overnment Pleader duly appointed or until his appointment is
cancelled by the Collector. The Collector shall forthwith report
to the Legal Remembrancer, through the Commissioner, the
occurrence of every such vacancy and the making or cancellation
of every such appointment.

11. Leave of absence.—\W henever a Government Pleader shall
desire leave of absence, he shall submit an application to the
Collector, who shall forward his application, through the Com-
missioner, to the Legal Remembrancer for orders, stating his
opinion as to whether or not leave should be granted. TIf the
Collector considers that the leave should be granted, he shall
recommend some pleader to fill the absentee’s place.

12. Privilege leave.—(Government Pleaders, who can make
suitable arrangements for conducting cases during their absence
are allowed one month’s leave of absence in each year without
forfeiture of pay. Such leave with full pay cannot, however, be
granted where it is necessary to appoint a locum tenens for the
officer on leave. The leave has no cumulative effect.

13. Removal, suspension or other punishment.—Whenever a
Collector shall see cause to recommend the removal or suspension
from office or other punishment of a Government Pleader, he shall
submit a report of the facts of the case to the Legal Remembrancer
either direct or through the Commissioner, and the Legal
Remembrancer shall, if he thinks fit, report the case for the
orders of the Local Government.

14, Emplcyment cf cther pleader in place of Government
pleader.—Whenever any Government Pleader is disqualified,
either from interest in the suit or from relationship to the pariies
or from any other similar or sufficient cause, from conducting
any suit, the Collector shall appoint some other pleader to conduct
the suit, advising the Legal Remembrancer of his having done so
and stating the reasons therefor.

15. Recording of confidential opinion.—Every Collector and
every District Judge leaving his district shall place on vecord his
opinton on the capacity and conduct of the Government Pleader
for 1he time being in office. At the close of the year, an annual

[ PP -"'-'M A W

-

L



s S e —aomm > oy R

25

statement (confidential) of the capacity and conduct of the
Gaovermment Pleader is submitted by both the Collector and the
District Judge to the Legal Remembrancer for communication to
Government.

16. Cannot advise against Government or Court of Wards.—
Except with the District Officer’s permission in writing previously
obtained, a Government Pleader shall not advise or appear against
the Government or the Court of Wards in any case appertaining
to the district or local area to which he is appointed.

17. Appointment of GCovernment Pleaders in Subordinate
Civil or Revenue Courts.—Government Pleaders are also ap-
pointed by the Local Government for the conduct of cases on
behalf of Government or the Court of Wards in Subordinate
Civil and Revenue Courts. Their duties are ordinarily limited
to appearing in the courts for which they are respectively
appointed in any suit or other ecivil matter entrusted to them.
They may be required by the District Magistrate to appear in
criminal cases, and when so appearing are governed by the rules
applicable {o outside pleaders.

_ 18. Employment of other pleader made by Collector or Sub-
d_w_:suonal officer.—Whenever the Collector thinks that in any
civil suit either at Sadar or in any civil court at a subdivision,
the conduct of the suit either on behalf of or against the Secretary
of State should be conducted by a pleader other than the Govern-
ment Pleader, he may employ himself or_ in consultation with
the Subdivisional Officer, one of the members of the local bar to
represent (fovernment subject to the sanction of the Fegal
Remembrancer.

. 19. Deputation to mufassal.—The Government Pleader of the
district shall on no occasion be deputed to the mufassal without
the previous sanction of the Legal Remembrancer who, if neces-
sary, may refer any case for the orders of Government.

20. Attendance at meetings of Legislative Councils.—A
Government Pleader or a Public Prosecutor cannct be a member
of the Legislative Assembly or the Council of State. If he is a
member of the Provincial Legislature he shall, for the purpose of
aftending a meeting of the Legislative Council, notify the District
Magistrate fifteen dayvs before his proposed absence in order that
suitable arrangement may be made for carrving on the work of
Government, )

[ Bengal Government No. 6203 J., dated the Sth July 1927.]

4.—Employment of Covernment Pleaders in Revenue and
Settiement cases,

_ 1. Collector may employ Covernment Pleader with Commis-
sioner’s approval,—Whenever the Collector considers the employ-
ment of the Government Pleader necessary in a settlement or a
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revenue case in which the Government is interested, he may

employ him, subject to the approval of the Commissioner of the
Division.

2. Employment of Covernment Pleader before Commissioner’s
sanction is obtained.—Whenever it is found necessary to authorise
the employment of the Government Pleader before obtaining the
sanction of the Commissioner, the Collector should at once report

his proceedings for that officer’s approval. The responsibility *

must rest with the Collector in the first instance of deciding
whether it is necessary to employ the Government Pleader or not,
and he must act on his own discretion in the matter, subject to
the Commissioner’s control and criticism, if the discretion appears
to have been improperly exercised.

3. Government Pleader’s fees.—A (Government Pleader is
allowed a fee of Rs. 25 per day for appearance before a Collector
or a Deputy Collector. TIn the Districts noted below the Govern-
men}xt Pleaders are allowed a daily fee at the rate shown against
each—

+ Rs.
24-Parganas ... B0
Burdwan R P
Hooghly GIONE Y
Howrah LT
Midnapore (v 182
Jessore 7 g 3R
Rangpur Koo 5
Dacen oal 292
Bakarganj (IFor senior Government Pleader

only) M 32
Mymensingh e
Chittagong TR

For appearance before the Board of Revenue or a (Commissioner,
a Government Pleader is allowed fees according to the following
scale :—

Rs.
In  proceedings before the Board (not
exceeding) ... 100
In the office of a Commissioner of Revenue
(not exceeding) e 80

The above authorities will fix the amount to be paid in indivi-
dual cases. The Senior (Government Pleader, High Court, is
allowed a fee of Rs 200 for appearing before the Board of
Revenue, subject to the restriction that when several cases are
heard on the same day, one full fee and a half fee for each addi-
tional case subject to a maximum of Rs. 500 for the day is
allowed. The Assistant Government Pleader, High Court, is
allowed a fee of Rs. 75 either for appearing before the Board
of Revenue or before the Commissioner,

o —
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4. GCovernment Pleader’s bills—Government Pleaders will
draw their bills, showing the particulars of the cases in respect
of which the fees are due to them, and the bills will be paid at
the Treasury, after they have been passed by the Collector as
correct. In the case of appearance before the Board or the Com-
missioner, the Government Pleader shall certify on the bills that
the Board or the Commissioner, as the case may be, have fixed
the fees by order. The bill of the Government Pleader of the
High Court for appearance before the Board of Revenue shoulgi.
however, be countersigned by the Legal Remembrancer and paid
in the manner indicated in Chapter V, rule 6.

5.

Fees of Government Pleaders in civil litigation.

1. Commissioner’s power to pay fees.——Commissioners are
authorized to sanction the payment of fees to counsel or pleaders
engaged in any suit or appeal, provided the fees do not exceed
the scales of fees which, under the rules of the High Court, are
payvable by an unsuccessful party in respect of the fees of his
adversary’s pleader,

Nore.—When Government loses & case, it has to pay the fee twice, ie.,
once to the opposite party according to the decree of the court and again o
the pleader appearing on behalf of Government. In absence of any terms
previously fixed, the fees payable to the Government pleader in such cases
should be recommended on the merit of the case subject to a maximum fee
as payable to the opposite party.

2. Government Pleader’s fees in contested analogous cases.—
In contested analogous civil cases (including appeals) tried or
heard together, the Government Pleaders, both in the High Court
and the mufassal, will be paid on behalf of Government their fees
as awarded in the decree of the Court. When no such fees are
awarded or assessed in the decree, a full fee, calculated according
to the High Court rules, will be allowed for the case of the high-
est value decided, and a quarter of the full fee allowable for each
of the other cases under the said rules.

3. 'ln uncentested cnalogous cases.—In uncontested analog-
ous civil cases the Government Pleader’s fees will be half of what
would be payable under the preceding rule.

4. In cases decided on compromise, etc.—In civil cases
decided ex-parte or on compromise or disposed of by consent of
both parties, the Government Pleader’s fees as payvable by Gov-
ernment, will be half the fees payable in contested cases unless
the court in its decree assesses the fees payable to the pleaders,
in which case the fees so assessed will be paid to the Government
Pleader.

Provided that where, after the hearing of the case has com-
menced, a compromise is effected, (Government Pleaders will be
paid their full fees as in contested cases.
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revenue case in which the Government is interested, he may

employ him, subject to the approval of the Commissioner of the
Division.

2. Employment of Covernment Pleader before Commissioner’s
sanction is obtained.—Whenever it is found necessary to authorise
the employment of the Government Pleader before obtaining the
sanction of the Commissioner, the Collector should at once report
his proceedings for that officer’s approval. The responsibility
must rest with the Collector in the first instance of deciding
whether it is necessary to employ the Government Pleader or not,
and he must act on his own discretion in the matter, subject to
the Commissioner’s control and criticism, if the discretion appears
to have been improperly exercised.

3. Government Pleader’s fees.—A Government Pleader is
allowed a fee of Rs. 25 per day for appearance before a Collector
or a Deputy Collector. In the Districts noted below the Govern-

mel}x)t Pleaders are allowed a daily fee at the rate shown against
each—

* Rs.
24-Parganas ... 50
Burdwan R T
Hooghly GUUNEs Y
Howrah AT P
Midnapore S T
Jessore v AP
Rangpur S S
Dacea sy O
Bakarganj (For senior Government Pleader
only) M2
Mymensingh o Ve
Chittagong T

For appearance before the Board of Revenue or a Commissioner,
a Government Pleader is allowed fees according to the following
scale :—

Rs.
In proceedings before the Board (not
exceeding) ... 100
In the office of a Commissioner of Revenue
(not exceeding) e 80

The above authorities will fix the amount to be paid in indivi-
dual cases. The Senior (Government Pleader, High Court, is
allowed a fee of Rs. 200 for appearing before the Board of
Revenue, subject to the restriction that when several cases are
heard on the same day, one full fee and a half fee for each addi-
tional case subject to a maximum of Rs. 500 for the day is
allowed. The Assistant Government Pleader, High Court, 1s
allowed a fee of Rs. 75 either for appearing before the Board
of Revenue or before the Commissioner,
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4. Covernment Pleader’s bills—Government Pleaders will
draw their bills, showing the particulars of the cases in respect
of which the fees are due to them, and the bills will be paid at
the Treasury, after they have been passed by the Collector as
correct. In the case of appearance before the Board or the Com-
missioner, the Government Pleader shall certify on the bills that
the Board or the Commissioner, as the case may be, have fixed
the fees by order. The bill of the Government Pleader of the
High Court for appearance before the Board of Revenue shoulfl,
however, be countersigned by the Legal Remembrancer and paid
in the manner indicated in Chapter V, rule 6.

5.

Fees of Covernment Pleaders in civil litigatien.

1. Commissioner’s power to pay fees.—(Commissioners are
authorized to sanction the payment of fees to counsel or pleaders
engaged in any suit or appeal, provided the fees do not exceed
the scales of fees which, under the rules of the High Court, are
payable by an unsuccessful party in respect of the fees of his
adversary’s pleader.

Notk.—When Government loses a case, it has to pay the fee twice, i.e.,
ouce to the opposite party according to the decree of the court and again to
the pleader appearing on behalf of Government. In absence of any terms
previously fixed, the fees payable to the Government pleader in such cases
should be recommended on the merit of the case subject to a maximum fee
as payable to the opposite party.

~ 2. Covernment Pleader’s fees in contested analogous cases.—
In contested analogous civil cases (including appeals) tried or
heard together, the Government Pleaders, both in the High Court
and the mufassal, will be paid on behalf of Government their fees
as awarded in the decree of the Court. When no such fees are
awarded or assessed in the decree, a full fee, caleulated according
to the High Court rules, will be allowed for the case of the high-
est value decided, and a quarter of the full fee allowable for each
of the other cases under the said rules.

3. _ll'l uncentested cnalogous cases.—In uncontested analog-
ous civil cases the Government Pleader’s fees will be half of what
would be payable under the preceding rule.

4. In cases decided on compromise, etc.—In civil cases
decided ex-parte or on compromise or disposed of by consent of
both parties, the Government Pleader’s fees as payable by Gov-
ernment, will be half the fees payable in contested cases unless
the court in its decree assesses the fees payable to the pleaders,
in which case the fees so assessed will be paid to the Government
Pleader.

Provided that where, after the hearing of the case has com-
menced, a compromise is effected, Government Pleaders will be
paid their full fees as in contested cases.
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5. In suits decreed in part.—Where a suit is decreed in

part, the fees payable to the Government Pleader, should be cal-
culated on the full amount of the claim,

6. In preliminary hearing.—In courts where on presentation
of appeals, before sending records, a preliminary hearing takes
place, Government Pleaders will be entitled to a fee. The fees of
the Government Pleaders in the High Court will be half the fee in a
contested appeal.

-~

7. Fees of Government Pleaders, High Court.—(a) In first
appeals not exceeding Rs. 5,000 in value, the fees pavable to
the Government Pleaders High Court will be fixed by the High
Court but will not in any case be less than the fees payable to
them in cases of second appeal of similar value. He is also en-
titled to a fee of Rs. 50 for drawing grounds of an appeal in which
he appears. In appeals exceeding Rs. 5,000 in value the fees
payable to the Government Pleaders in the High Court will be
according to the scale preseribed in the High Court Rules,

(b) “In second appeals before the High Court, the Government
Pleaders of the High Court will be paid at the following rates:—

Rs.

In institutions not exceeding Rs. 200 in value ... 48
Institutions exceeding Rs. 200 and not exceeding

Rs. 1,000 cve B4

Institutions exceeding Rs. 1,000 ety

(¢) In Miscellaneous Appeals before the High Court the Goy-
ernment Pleaders will be paid a fee of Rs. 50, but in District
and Subordinate Judge’s Courts the mufassal Government
Pleaders will be paid fees as allowed by the Court.

(d) In all cases the Legal Remembrancer may in view of the
difficult nature of work and the peculiar circumstances, if any,
grant a special fee,

Nore.—In determining the amount of a special fee, provided the taxed
fee is considered inadequate, an additional perusal fee including consultations
subject to & maximum of Rs. 500 and a daily fee of 15 gold mohurs are taken
into account., The amount of perusal fee depends upon the volume of the
paper-book in the appeal.

(¢) For drafting the note for the guidance of Counsel in
England in respect of a Privy Council Appeal whether Govern-
ment is the Appellant or Respondent a fee of Rs. 250 is allowed.
In special cases the fee may be increased to the exteni of the fee
as assessed by the High Court for the conduct of the cases subject
to a maximum of Rs, 2,000.

(f) A fee of Rs. 80 for appearance before the Bench taking
Privy Council Appeals, is allowed to the Government Pleader
irrespective of money value of the appeal or fee allowed by the
court,

(9) For drawing plaints or written statements in (Government
or Court of Wards cases a fee varying from Rs. 50 to Rs. 80 is
allowed to the Government Pleader, High Court.
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8. Fees in References,—The fee payable io the Government
Pleader in the High Court for each appearance before the High
Court in cases ungvr the Legal Practitioners’ Act as well as in
cases of sanction to prosecute under the Criminal Procedure Code
will be Rs. 50. When a rule and a reference under the Tegal
Practitioners’ Act are heard together, the legal Remembrancer
may allow an additional half fee of Rs. 25 for the Reference.

9. Fees in motions.—The fee payable to the Government
Pleader in the High Court for moving the Court or for apﬁenrmg
in support of a rule or to show cause in any rule will be Rs. 50.

10. Payment of extra fees, —In any case requiring special
attention, the Legal Remembrancer, before the hearing com-
mences, will be competent to allow Government Pleaders in the
High Court extra fees for perusal of briefs and daily fees during
hearing.

Note.—When a Government Pleader, High Court, is deputed to mufassal,
the daily fee is paid for comrlew days of absence from Calcutta and covers
all work done away from Caleutta.

11. Government Pleaders’ fees in land acquisition cases.—
The fee of Government Pleaders payable by Government in con-
tested land acquisition cases whether heard singly or with others,
before Courts other than the High Court is fixed on the basis of
the amount allowed by the Court as Pleaders’ fees under
the High Court Rules; provided, that if the fee so fixed is not in
the Collector’s opinion sufficient, the Collector may recommend to
the Legal Remembrancer a higher fee on the basis of daily attend-

ance and the labour involved both of which shall be clearly
explained.

In case of a compromise in which each party is to bear his

own cost, the fee will be fixed by the Collector in consideration
of the labour involved.

I Fees in Court of Wards cases.—In Court of Wards cases

the fees of the (GGovernment Pleaders will be similar to those in
1
Government casos.

. 13.  Scale of fees in Legal Remembrancer’s office.—The follow-
Ing scale of fees has been adopted in the office of the Legal Remem-

brancer in connection with work done on behalf of any Wards
estate ;—

*(1) Examining plaints and written statements—1 or 2 Gold Mohurs,
*(2) Settling grounds of appeals and petitions—
District Courts—1 or 2 Gold Mohurs.
*(3) Compromise—1 or 2 Gold Mohurs.
(4) Consultation—2 or 3 Gold Mohurs.
(5) Opinion—2 to 5 Gold Mohurs.

“In analogous cases one-half the fee assessed will be charged for each case
after the first (subject to a minimum fee of 2 gold mohurs for all the analogous
cases taken together) for which the minimum fee should be 2 gold mohurs.

14. Division of fee between two pleaders.—Whenever in any
suit one part of it has been conducted by the Government
Pleader of one distriet and another part by the (Government
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Pleader of another district; only one regular fee shall be charged
and such fee shall be divided by the Tegal Remembrancer
between the two pleaders concerned in proportion of the labour
undergone by each pleader.

15. Fees in cases to which above rules do not apply.—In
cases which are not directly covered by the above rules, the lLegal
Remembrancer shall decide what fee is to be paid. The daily fee
of a Government Pleader (except in the High Court) in an ordi-
nary case, shall be taken to be Rs. 25.

16. Grant of special fee.—In cases where the ad valorem fee
sllowed to Government Pleaders in the mufassal under the rules of
the High Court is inadequate for the work done, the Legal Remem-
brancer is empowered to sanction such fee whether in lump or at
a duily rate as may seem to him to be reasonable in consideration
of the merit of and the labour involved in each case. The
Collector shall report such cases with his recommendation for the
orders of the Legal Remembrancer through the Commissioner of
the Division.

17. Fees to outside pleaders.—When an outside pleader is
engaged to conduct a civil suit an ad valorem fee is ordinarily
admissible for the conduct of the case. Such a pleader can,
however, claim a fee for drawing plaints-or written statements,
and for giving opinion. In special circumstances a daily rate of
fee according to the scale and conditions prescribed for conduct-
ing criminal cases is allowed. No fee is payable for accepting

_vakalatnama.

18. Fees in adjournments, etc.—An adjournment fee of
Rs. 2 at subdivisions and Rs. 4 at Sadar is a{lowod when such
adjournment was beyond the control of the pleader claiming the
fee. Adjournments merely to gain time for the purpose of filing
a written statement or a document or to cite witnesses, ete., are

not paid.

19. Fees for commission work.—A Government Pleader
attending and working before a Civil Court commission at Sadar
is allowed a fee of Rs. 5 per hour for the first ten days and sub-
sequently at the rate of Rs. 4 per hour. The fee is payable for the
time when the pleader is actually before the Commissioner during
examination of witnesses or arguments.

The engagement of a pleader before a commission either in
Calcutta or a place ontside the local jurisdiction of the conrt issuing
the commission is arranged by the Legal Remembrancer on re-
presentation by the District Collector.

90). Fees in execution cases, etc.—In contested pauper and
execution cases or in a claim case a fee varying from Rs. 2. to
Re. 8 per case irrespective of the number of appearances and
according to the nature of the case is allowed.

21. Fees in transfer petitions.—For arguing transfer peti-
tions a fee of Rs. 16 per case is allowed subject to a maximum of
Rs. 32 for the day.

DG R - g,



L p—

31

6.—Public Prosecutors (in the district).

1. Public Prosecutor at subdivision.—There is no Public
Prosecutor appointed by Government in any subdivision. When
a pleader is appointed to conduct a case at a subdivision he
receives a daily fee of Rs. 12 subject to a half fee for adjournments
and for less than half day’s hearing.

2. Duties to Government officers.—The Public Prosecutor is
bound to advise the head of any Government office on any legal
mallers affecting the interests of Government in connection with
the Department which such officer represents without the pay-
ment of a fee, such service being covered by his general retainer.

3. Duties with regard to local bodies—The Public Prosecutor
is bound 1o advise a Government officer consulting him on behalf
of a Mumeipality, District or Local Board Committee, Port Tiust
or of any public body, over whose proceedings such Government
officer is legally vested with powers of supervision or control, on
payuent of a reasonable fee for his opinion. The amount of such
tee shall be noted on the reference, and, if offered to and refused
by the Public Prosecutor, shall be fixed by the Legal Remem-
brancer on reference to him by the officer who makes the tender.

4. Appearance in appeals and revisions—In addition to the
duties imposed under the Criminal Procedure Code, the Public
Prosecutor # bound to appear in all appeals and revision cases in
the Court of Session in which the Magistrate of the district thinks
that an appearance on behalf of the Crown is necessary and
directs him to appear. In appeals in Magistrate’s courts,. the
Public Prosecutor shall also appear on behalf of the Crown if the
Magistrate of the district so desires. No reference to Legal
Remembrancer is necessary in these cases. Unless otherwise
directed by the Magistrate, the Government Pleader or the Pub-
lic Prosecutor, as the case may be, should appear in all appeals
before the Sessions Judge in which the appellant is represented by
a legal practitioner.

. Magistrate has first call on Public Prosecutor's Services.—
The Magistrate, as the head executive authority in the district, is
the representative of Government and has the first call on the Pub-
lic Prosecutor’s professional services both in. the Original and
Appellate Court. The Public Prosecutor (including the Govern-
ment Pleader as ex-officio Public Prosecutor) cannot therefore
accept a brief for the defence, or for an appellant or for an
applicant for revision in a criminal case, except with the Magis-
trate’s permission in writing previously obtained.

6. Appearance in lower Court,—\Wlenever in any important
or serious case or any case in which important questions
of law or evidence may arise in the headquarters of the
district, the Magistrate of the district thinks that the employ-
ment of the Public Prosecutor or in his absence of any other
pleader is necessary for conducting the prosecution, he will, if
there is sufficient time for reference, apply to the Tegal Remem-
brancer for sanction to the employment of the pleader, or will

*
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engage him in anticipation of sanction and report his action for
the sanction of the Legal Remembrancer.

7. Employment of pleader in subdivisions.—W henever the
Magistrate of the district thinks that in any case in the court of
the Subdivisional Magistrate the prosecution should be con-
ducted by a pleader, he may employ in consultation with the
Subdivisional Officer, one of ithe members of the local bar of
sufficient experience and ability to represent the Crown subject
to the sanction of_ the Legal Remembrancer.

S. Deputation to mufassal.—1'he Public Prosecutor of the
district or an outside pleader shall on no oceasion be deputed to
the mufassal or the High Court without the previons sanction of
the Legal Remembrancer, to whom all the facts of the case should
be reported to enable him to pass orders on the subject. He
may, if he considers it necessary, refer any case for the orders
of Government.

9. Employment of pleader in absence of Public Prosecutor.
—Whenever the Public Prosecutor of the district is not avail-
able for the purpose of conducting prosecution in Magistrate’s
Court, the Magistrate of the district may engage any pleader of
sufficient standing at the bar to take up the duties of the Public
Prosecutor subject to the sanction of the Legal Remembrancer,
who will settle his fees at the recommendation of the district
authorities, Such sanction of the Legal Remembrancer is not
necessary when the employment of the outside pleader is made
for sessions cases, appeals or revisions at the usual rate of fee.

10. Responsibility of Magistrate,.—The Magistrate of the
district is responsible to Government that Government prosecu-
tions do mnot fail, because Government is not adequately repre-
sented. It is, therefore, incumbent upon him to make the best
arrangement so that Government prosecutions are ably and satis-
factorily conducted. The sanction of the Legal Remembrancer
is necessary only to check the tendency of the distriet authorities
to engage pleaders in unimportant cases,

11. Employment of a pleader before lower court to he
carefully considered.—Although it is the duty of the Magistrate
of the district to see that Government prosecutions do not fail
because (GGovernment is not adequately represented, it is equally
necessary to realise that the amnual grant placed at Government’s
disposal for meeting fees for the conduct of eriminal cases should
not be exceeded under any circumstances. Application should
not be made for sanction unless the District Magistrate is him-
self satisfied that it is absolutely necessary to engage a pleader
for the proper conduct of the case and in applying for sanction,
the reasons why the Court staffi ecannot do the work should be
stated. No pleader should be engaged in anficipation of sanc-
tion except in contested political cases when there is no time to
apply for such sanection.

12. Manner of asking sanction.—Letters asking for sanction
to the engagement of the Public Prosecutor or an outside pleader
should invariably show at the heading of the letter the name of
the officer who applies for such sanction.

-
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13. Appearance before a Court of Commission of Inquiry.—
No Public Prosecutor shall appear before a court of commission of
inquiry unless specially ordered to do so either by Government or
the Legal Remembrancer.

14. Gang cases.—Before the institution of a gang case, the
Criminal Investigation Department shall discuss the case with
the Legal Remembrancer and obtain his opinion. The employ-
ment of the Public Prosecutor in a gang case is sanctioned for
sufficiently cogent reasons as all other work of the Public Prose-
cutor must not suffer because a gang case is going on. He will
get no enhanced fee but may be allowed a junior.

15. Leave of Public Prosecutors.—Whenever a Public Prose-
cutor desires leave of absence, he shall submit an application to
the Magistrate, who will forward his application, through the
Commissioner, to the Legal Remembrancer for orders, stating his
opinion as to whether or not leave should be granted. TIf the
Magistrate considers that the leave should be granted, he will
recommend some pleader to fill the absentee’s place.

-

Leave on any ground other than for illness or urgent private
affairs should not be allowed without special permission from the
Commissioner to be obtained prior to the leave being taken. Per-
mission to practise during leave may be given only in special
cases for epecial reasons to be disclosed.

Public Prosecutors who can make suitable arrangements for
conducting cases during their absence may be allowed one month’s
leave in each year without forfeiture of pay. Leave with pay
cannot, however, be granted where it is necessary to appoint a
locum tenens for the officer on leave. Such leave has no cumula-
tive effect.

16. Disposal of police cases arising out of riots.—(1) On the
occurrence of serious riots it should at once be considered
whether the local police investigation staff should be reinforced.
The Superintendent of Police should see that the work is =o
arranged that the officer or officers investigating the cases arising
out of the riots can give undivided attention to them.

_ (2) The District Magistrate should consider whether an addi-
tional or special Magistrate is required to deal with cases arising
out of the occurrence, and whether local arrangements can be
made; if not, the Commissioner and Government should be in-
formed by wire. Tt is important that a capable Magistrate should
take up the riot cases and deal promptly with them.

(3) The District Magistrate should consider whether local
arrangements for the prosecution of cases are adequate; and, if
necessary, arrange with the Superintendent of Police to obtain
additional court staff. If an additional Public Prosecutor is
required, he should at once ask the Legal Remembrancer for
sanction. It is desirable that there should be a prosecutor
specially detailed for each special court, whether he be a pleader
or an 1inspector, so that he will be able to give his undivided
attention to the work of the court and not be liable to be called
away. 3
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(4) If applications are made under section 526, Criminal
Procedure Code, the District Magistrate should promptly send
instructions to the T.egal Remembrancer if he wishes the applica-
tions to be opposed in the High Court; if it is important that
the cases should not be delayed, this should be added and reasons
given. The Deputy Legal Remembrancer will then be able to
ask the High Court to deal with the applications as urgent. It
should be remembered that the Deputy T.egal Remembrancer when
appearing before the High Court must depend on his instructions,
and instructions should always be clear and sufficient.

(5) A common cause of delay is a tendency on the part of in-
vestigating officers to postpone sending up a charge sheet until
evidence has been collected against all the persons whom it is
proposed to prosecute in respect of a particular incident or until
all the accused can be sent up together. 'This not only causes
delay, but means the loss of the deterrent effect which follows
from prompt prosecution and conviction. The Superintendent of
Police must therefore devote special attention to seeing that
cases are sent up promptly against. those persons about whom evid-
ence is available, and that investigating officers de not keep cases
pending whilst evidence is sought against other persons.

This is of special importance when the persons against whom
evidence is available are leaders in the riots; but whether the
accused are leaders or nof, it is essential that prosecution should
not be delayed. Other persons, against whom evidence may be
forthcoming later, may be dealt with in supplementary cases.
The effect if a man who is arrested during a riot, especially if he
be a leader, comes back on bail and nothing further happens to
him for days or even weeks, is most mischievous and gives the
ignorant the impression that the authorities are powerless.
Charge sheets should be sent up at once against any one arrested
on the spot, and against any ringleaders seen at the time or any
one seen causing hurt if corroborative evidence is immediately
available,

(6) The Superintendent of Police should also see that court
inspectors and court sub-inspectors promptly get Magistrates’
orders about dates for trials and communicate the orders and
dates to the local police, so that witnesses may be sent on days
when the Magistrates can take up the cases. It is obvious that
if the cases are to be finished promptly there must be co-ordina-
tion of the police work and the court work. The Magistrate and
the Superintendent of Police are together responsible for seeing
that this co-ordination is secured.

[Bengal Government No. 15-19 Pl—D., dated the 11th
April 1929.]

17. Bail applications,—(1) When a convicted person appeals
and there is reason to believe that he will, if released on bail,
use his liberty to commit further offences or to instisate others
to do so, any application for bail to the Sessions Judge or to the
High Court should be opposed. In opposing the application the
Public Prosecutor should be instructed fo bring to the notice of
the court all relevant facts, e.7., that the appellant had alreadsy
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been convicted of similar offences or that charges of similar offen-
ces were pending against him or that there was reasonable ground
for believing that he would engage in further unlawful activities.

(2) In similar circumstances in non-bailable cases, when a
person is under trial before a Magistrate or has been committed
to the Sessions Court, the Public Prosecutor should also be
instructed to oppose the grant of bail.

[ Bengal Government Nos. 357-61 PL—D., dated the 27th
April 1929.] =

18. Delay in commitments.—The attention of Magistrates
js also drawn to the High Courts General Letters Nos. 4 and 5
dated the 27th April 1914, regarding delays in the commitment
of cases to the court of sessions.

High Court’s General Letter No. 4, dated Calcutta, the 27th
April, 1914, to the District Magistrates.

I am directed to invite your attention to Rule 74, Chapter I,
page 28 of the Court's General Rules and Circular Orders,
Criminal, in which it is provided that an explanation of the delay.
should be obtained from committing Magistrates in all cases
where a period of more than two months elapses between the
apprehension of an accused person and his commitment to the
Sessions. The Court have recently observed that the explanations
furnished in such cases are frequently inadequate, particularly
with regard to any period that may have elapsed between the
apprehension of the offender and the submission of a charge-sheet
against him, and it appears that Magistrates regard it as
sufficient in such cases-merely to state that the charge-sheet was
not submitted until such and such a date. For example, in a
recent case the Magistrate only stated that the accused had
appeared before him on the 25th July, and that the case remained
under police enquiry until the 2nd October; there was no expla-
nation whatever for the intervening period of over two months’
and there appears to be a general idea that the responsibility in
such cases rests entirely with the police.

9. With the share of the police in the matter the Court have
no concern, but they desire to impress upon all Magistrates the
fact that under the law a very real responsibility rests upon them,
not only in commitment proceedings but in all eriminal cases, to
see that adjournments, at whatever stage, are only granted for
adequate reasons, and that it is their duty not to allow an accused
person to be detained, except for good cause shown. Magistrates
cannot shelter themselves behind the police. They are bound to
see that persons detained for reasoms other than their own culpa-
hility are admitted to bail or brought to frial speedily. Tt is
particularly their duty to prevent the detention of any person in
custody for an unreasonable period before any offence against him
has been proved. Magistrates should, thergfore. serutinize care-
fully all applications for adjournment submitted on behalf of the
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prosecution, particularly when there is an undue delay in the sub-
mission of a charge-sheet, and the order-sheet of the Magistrate’s
record should contain a full statement of the reasons for which
each adjournment is granted, and an indication of the fact that
the Magistrate regards the reasons advanced as sufficient to justify
him in remanding the accused.

3. The Court also desire that the general responsibility of
the District Magistrate in this connection should not be lost sight
of. District Magistrates are required to control the proceedings
of their subordinates, and they are generally held responsible for
the early completion of all trials and the prompt despatch of
judicial business. The Court, therefore, consider that all expla-
nations called for from committing Magistrates under the above-
mentioned rule should in future be submitted to the Sessions
Judge through the District Magistrate, who should forward the
explanation with any remarks he may think fit to make and with
an intimation of any steps that he may propose to take to remedy
any faults that may be indicated. District Magistrates will
specially be expected to see that the explanation is really a full
explanation of the whole period between the apprehension of the
accused and his commitment to the Sessions, and that where the
proceedings have been conducted before more than one Magistrate
the explanation of each Magistrate concerned is obtained. I am
to ask that you will issue the necessary inmstructions to all Magis-
trates subordinate to you.

4. The same remarks also apply to the explanations at present
submitted to the Court regarding the delay in the trial of cases
pending in connection with the monthly statement B, and I am
to request that in future you will take steps to see that the expla-
nation covers the whole period after the apprehension of the
accused, both before and after the submission of the charge-sheet.

High Court’s General Letter No. 5, dated Calcutta, the 27th.
April, 1914, to the District Magistrates.

On perusing the explanations submitted by subordinate
Magistrates in connection with delays in the commitment of cases
to the Court of Session the High Court have noticed in several
instances that cases are often adjourned in order to secure the
arrest of other accused persons concerned in the case. TUnder the
provisions of section 344 of the Criminal Procedure Code proceed-
mgs may be adjourned if a witness is absent or for any other
reasonable cause, and it has been held (9 Bengal Law Reports,
364; 17 Weekly Reporter, C'riminal Rulings 55) that if there is
not a proper cause, a cause such as is described, viz., the absence:
of a witness or any other reasonable cause, a Magistrate has not
power to adjourn an enquiry. He is not at liberty. to grant an
adjournment arbitrarily, or for any reason which he may think
sufficient, and Magistrates should understand that the power is
only to be exercised in cases which come really within the terms
of that section. Tt was formerly laid down by the Court (3
Weekly Reporter, 21, Criminal TLetter No. 795) that if the
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proceedings have been completed against a prisoner, the decision
of the case should not be deferred because he is merely a subordi-
nate prisoner and because the principal offenders have not been
apprehended. It is, in fact, very doubtful whether section 344
applies to an adjournment for securing the arrest of other
offenders., The Court, however, cannot lay down any hard-and-
fast rule on the subject, but they desire to impress on all Magis-
trates that adjournments for this purpose should be the exception
and not the rule.

2. The Court have also observed that adjournments are
invariably granted for the maximum period, viz., 15 days,
mentioned in section 344. This, again, should be the exception
rather than the rule, and in this connection attention is invited
to the instructions contained in Chapter I, Rule 80, at page -1 of
the General Rules and Circular Orders, Criminal, which lays
down that ‘‘ when it is deemed necessary to adjourrn the hearing
of a case, the adjournment shall be for as short a time as poss-
ible.””  These instructions do not appear to be observed, and I
am to request that you will be so good as to draw the attention
of the Magistrates subordinate to vou to the above rule and dlmpt
them to observe it carefully in future. It should be bo_rne in
mind that an accused person is entitled to have his case decided us
speedily as possible, but if adjournments are granted freqqent.ly
and for the maximum period allowed under the law, the trial of
an accused person will necessarily be retarded.
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CHAPTER IIlL.
Civil Suit Rules,

SECTION T.

1.—Rules for the conduct of Civil Suits instituted by Covernment.

1. Collector to consult Covernment Pleader.—Whenever a
Collector purposes to file a suit on behalf of the Secretary of
State for India in Council, he shall prepare a statement of the
facts of the case and the evicence available to support the facts,
and shall transmit it, with all material documents to the Govern-
ment Pleader of his district. It will not be necessary at this
stage to collect the witnesses who can give oral testimony, but
the more important witnesses whose testimony is essential to the
case should be questioned by a trustworthy officer and notes of
their statements taken. A vague statement that oral evidence
is obtainable is of nc value. The notes should be attached to the
statement of facts.

9 Covernment Pleader’s opinion.—If the Government
Pleader considers that the facts stated do not disclose, or that
there is no reliable evidence to support a cause of action, he shall
return the papers with his opinion to the Collector.

3. Further information to he furnished by Collector to
Covernment Pleader.—If the Government Pleader requires
further information or additional documents, he shall’ commum-
cate with the Collector, and the Collector shall supply the infor-
mation, and in intricate cases shall depute some officer acquainted
with the facts to explain the case to the Government Pleader.

4. Covernment Pleader to return papers.—The Government
Pleader shall then return the papers with his opinion fo the
Collector. If he is of opinion that the suit should be filed, he
shall also forward with the papers a draft plaint with the list.
of documents required by Order 7, Rule 14, Civil Procedure Code,
in the form prescribed by Rule 22 on page 87 of the High Court
%‘Iivil Rules and Orders, Vol. I, (Form No. 90 at page 359 of Vol.

).

5. Reference to Legal Remembrancer.—(n receiving the
draft plaint from the Government Pleader, the District Officer
shall make a reference to the Legal Remembrancer through the
Commissioner.

Proviso : —

Small Cause Court cases less than Rs. 500 in value amay be
brought with the sanction of the Commnussioner and conducted
under his instructions without reference to the ILegal Remem-
brancer, except in the following cases:—

(1) any case which involves substantial questions of law or

assumes unforeseen importance;

(2) any case in which a District Board desires to sue.
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Cases falling within the above exceptions should always be
referred to the Iegal Remembrancer.

6. Papers to be sent.—In making a reference to the Legal
Remembrancer, the Collector shall submit the following papers
or copies thereof:—

(1) The statement of facts.

(2) The plaint as drawn by the Government Pleader, to-
wether with a map of the locality, 1f necessary.

(3) The list required by Order 7, Rule 14 of the Civil Proce-

’ dure Code, with copies of such of the documents as
are necessary to enable the Legal Remembrancer to
understand the case. Translations into English should
accompany all vernacular documents.

(4) Notes of the statements of such witnesses as have been
examined,

(5) The opinion of the Government Pleader.

7. Arrangement of papers.—The papers shall be fastened
together in the ordinary brief form and must be properly paged
and indexed. The index in Form A will be the first page of
the brief.

8. Submission of brief to Commissioner,—The brief shall be
submitted to the Commissioner with any further remarks or sug-
gestions which the Distriet Officer may think proper to offer. 1f
the Collector considers that the plaint drafted by the Govern-
ment Pleader is capable of improvement, he will insert his sug-

estions in the Government Pleader’s draft or submit a separate
raft, but the Government Pleader’s draft shall always be sub-
mitted to the Legal Remembrancer.

9. To Board.—A copy of the brief or of so much of the brief
as may be necessary shall be sent by the Commissioner to the
Board of Revenue, for information, in all cases in which the
Board by general or special order may so direct and may be sent
by the Commissioner in any case in which he thinks it desirable
that 1the Board should be informed of the facts.

Nore.—The work of the following branches, viz.:—

Land Records, Surveys, Excise and Salt, Customs, Income-tax, Opium,
Stamps, Land Acquisition, Cess revaluation (v’hen carried out by the agency
of the Settlement Department) Records; Waste lands; (not converted into
Government estates); Drainage; Embankment and Irrigation; Establish-
ment, Leave and Pensions, Loans; Suits and Processes, Forms, Stationery
and Budget and Treasury, has been brought directly under the Government
from the Board. In the cases relating to these hranches the Government per-
forms the executive functions of the Board, and all references required under
this rule to be made to the Board in connection with the work of these
branches should be made to Government direct.

10. To Legal Remembrancer.—The Commissioner shall
ordinarily forward the brief with such remarks or suggestions as
he 1]|ink‘s proper to the Legal Remembrancer direct, but he may,
if he thinks fit, forward the brief in any ward’s case through the
Board, and should do so if it will entail heavy expenditure or
if the amount at stake is very considerable. ;
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11. Brief to be submitted in time.—The Board, the Commis-
sioner and the Collector shall take special care that the papers
are forwarded with such despatch that they may reach the Legal
Remembrancer in sufficient time to enable him {o consider
thoroughly all the points on which his opinion is desired.

Nore.—Please see note to rule 9 above.

12. Filing of suit in urgent cases.—In cases of urgent necessity
where delay might be very prejudicial, the Collector may file a
suit on his own responsibility, but in such cases he must report
having done so and forward the brief with the least possible delay.

13. Consulting Legal Remembrancer in urgent cases.—The
Collector may also, when the Legal Remembrancer’s opinion is
urgently required, forward the brief direct to him. In such cases
the Collector must report the fact at once to the Commissioner with
an explanation of the reasons for his action.

14. Return of brief.—The Legal Remembrancer, after revis-
ing the pleadings, will return the brief with his opinion, to the
Commissioner or, in case of urgency, to the Collector direct.

15. Filing of plaint.—The brief with T.egal Remembran-
cer's opinion and any further instructions which the Collector
may think proper to give shall then be made over to the Gov-
ernment Pleader, who shall engross the plaint as approved by
the Legal Remembrancer on stamped paper, get it signed and
verified according to the provisions of order XXVII, Rule 1,
Civil Procedure Code, and file it in Court. The cost of court-fee
stamp for the plaint shall be paid by the Collector from his own
funas.

16. Arrest or attachment before judgment.—When a suit is
finstituted by Government, the Collector shall cause an enquiry
to be made as to whether there are grounds for proceeding
against the defendant under Rule 1 or Rule 5 of Order XXXVIII,
Civil Procedure Code, and if necessary, shall direct the Govern-
ment Pleader to take the necessary action

17. Filing of answer.—When an answer has heen filed in
any suit instituted by Government, the Government Pleader shall
send a copy of 1t to the Collector, with an abstract of anyv
evidence by which the answer is supported and his own opinion
as to the legal bearing of the answer. If the Collector or the
Government Pleader be of opinion that the Tegal Remembrancer
should be consulted on the legal question, if any, raised by the
answer, or on any other points, the Collector shall send the brief
mentioned in rule 6 together with the papers referred to in the
foregoing part of this rule, to the Legal Remembrancer, who will
1"eturn. the papers with his opinion fo the Collector throneh the
Commissioner, or in cases of wrgency, to the Collector di?‘e('i.

. 18. Copy of issues to be sent to Collector.—When the issues
n any case have been framed and recorded by the Court. the
Government Pleader shall send a copy of them to the Collector,
and shall attach another copy to the hrief, In transmitting a
copy of the issues to the Collector, the Government Pleader shall
state the documents to bLe proved and the facts to he established.
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19. Collection of evidence.—After the settlement of issues
the Collector shall depute a trustworthy officer to collect evidence,
unless the evidence has already been collected.

9. Selection of witnesses,—Where the suit involves a dis-
pute of fact, the officer shall select the witnesses upon whom he
thinks he may rely, and he shall reduce their statements to
writing in the form of a brief for the use of the Government
Pleader at the trial. -

9]. Statements of witnesses.—The officer entrusted with the
preparation of the evidence shall forward the statements of the
witnesses, with any remarks which he may think proper, to the
Collector, who will then consult the Government Pleader upon
the sufficiency of the evidence and whether any further evidence,
documentary or oral, should be given in the case.

29 Evidence brief.—If the Collector considers it advisable,
the evidence brief shall be submitted for the opinion of the Legal
Remembrancer.

93, Summonses for witnesses.—When the day for the trial
has been fixed, the GGovernment Pleader shall take out summonses
for the witnesses he proposes to call.

For meeting the cost of such summonses and the other inci-
dental expenses of cases which it is necessary for him to incur
in connection with eivil litigation of Government, the Govern-
ment Pleader shall hold from the Collector a permanent advance
of Rs. 30, recouping the same from fime to time by submission

of bills with necessary vouchers.

At the end of the trial of each = case he shall submit to the
Collector an account of the expenditure on the same, which will
then be entered as costs in suit in Ciyil Suit Form B.

94. Defendant’s witnesses.—W hen the defendant files his
list of witnesses, the Government Pleader shall send a copy of it
to the Collector, and the officer entrusted with the collection of
the evidence shall enquire into the circumstances of these wit-
nesses and furnish the Government Pleader with materials for
their cross-examination.

25. Report of result of suit,—When judgment has been
delivered. the Government Pleader shall at once report the result
to the Collector.

96. Compromise.—If, at any stage, the Collector is of opi-
nion that a suit should be compromised, he should report the
case. with a full statement of the faets and of his reasons for ad-
vising a compromise for the orders of the Commissioner. A
copy of the Government Pleader’s opinion should also be for-
warded. '

97. Commissioner’s power to compromise.—The Commis-
gioner is authorised fo sanction the compromise of any suit or
claim of a ¢ivil nature which, under Rule 5, need not be referred
to the T.egal Remembrancer.,
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28. Submission to Legal Remembrancer.—When the (om-
missioner has no authority to compromise such a suit or claim
or when in any case he thinks it expedient to obtain the opinion
of the Legal Remembrancer, he shall forward the papers with
his recommendations to the Legal Remembrancer, who is autho-
rised to sanction the compromise of any suit or claim.

SECTION II.
2.—Rules for the conduct of Civil Suits against Government.

20. Receipt of notice.—Whenever a Collector receives g
notice under section 80, Code of Civil Procedure, 1908, he shall
forward the same with an English franslation thereof within 14
days, with a report on the case and the opinion of the TLocal
Government Pleader, to the Legal Remembrancer sending a copy
of the same to the Commissioner of the Division. If the report is
not ready, it must follow the least possible delay. Notices in cases
excepted under Rule 5 need not be reported to the Legal Remem-
brancer, but reports in such cases shall be forwarded to the
(Clommissioner.

When the notice relates to a suit threatened against a Depart-
ment, not under the control of the Collector, he shall at once
forward it to the head of the Department concerned, who will,
within 14 days, unless the case is ercepted under rule 5, submit
to the Legal Remembrancer a full report on the case, together
with the original notice, an English translation of the same and
the opinion of the local Government Pleader, whenever possible.

30. Receipt of summons.—Whenever the Government
Pleader shall receive a summons fo answer in an action brought
against the Secretary of State for India in Council, he shall
note the date of receipt on the back of the summons and shall at
once forward it, with a copy of the plaint, to the Collector. TIf
in a suit against the Secretary of State the deseription of the
defendant in the summons is not in conformity with the provi-
sions of Order XXVII, Civil Procedure Code, the Government
Pleader shall, at once, in his own name, file a petition stating
that he has been wrongly served. The filing of such a petition
does not require the sanction of the Iegal Remembrancer bug
if it be rejected, a copy of the petition and of the order rejecting
it, together with a copy of the summons and statement of how it
wag served, shall be forwarded to the Collector, who shall forward
them to the Legal Remembrancer with the copies of papers
required by Rule 37. Similar action shall be taken in a suit
against a Ward of Court when the description of the defendant is
not in conformity with the requirements of Part VII of Act IX
(B.C.) of 1879, but in such a case the Government Pleader will
act under the instructions of the person on whom the summons is
served.

31. Documents to be sent to Collector.—The (Government
Pleader shall also forward to the Collector copies, when procur-
able, of the material documents which are filed with the plaint.
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When the documents filed are voluminous, the Government
Pleader shall not delay the transmission of the copy of the plaint
till copies of such of the documents as may be made are made,
but shall at once forward copy of plaint, giving at the same time
a description of the documents.

32. Collector to ascertain facts of the case.—Upon receiving
the copy of the plaint and summons from the (Government
Pleader, the Collector shall note the date of such receipt, and
shall at once proceed to ascertain the facts of the case, as under
Rule 19, unless the facts have already been ascertained.

33. Persons to make inquiries,—The Officer selected to make
inquiries under these rules shall ordinarily be a Kanungo, Sub-
Deputy or Deputy Collector, or some other subordinate of the
Collector; but if in any particular case no such officer is avail-
able, the Collctor may engage a junior pleader or any other
person he thinks proper. If an officer engaged in a local inguiry
under these rules is transferred from his station before he has
completed the inquiry, the Collector shall see that the officer,
when making over charge of his office, leaves with his successor
in office detailed instructions regarding the inquiry, together with
the papers concerning the same.

34. Defence.—If the Collector shall be of opinion that the
suit should be defended he shall return the copies of the plaint
and list with a statement of ‘the facts of the case and the evidence
available to support the facts and all material documents to the
Government Pleader to draft the answer. In cases of difficulty
the Collector shall arrange that the case be explained to the Gov-
ernment Pleader by an officer acquainted with the facts.

~35. Government Pleader’s opinion.—If the Government
Pleader considers that the facts disclose no defence to the action,
or that there is no reliable evidence in support of the defence put.
forward, he shall return the papers with his opinion to the Collec-
tor.

36. Answer for defence,—If the Government Pleader consi-
ders that there is a good defence to the action, he shall draw out
the necessary answer, note at the foot of the answer the docu-
ments which the Collector will be required to produce in Court
to support his case, and send the draft answer to the Collector,
with such observations on the case as he may consider necessary.

37. Reference to Legal Remembrancer.—Upon receiving
the draft answer from the Government Pleader, the Collector
shall, except in the cases mentioned in Rule 5, make a reference
to the Tegal Remembrancer sending a copy of the same to the
Commissioner of the Division, forwarding at the same time copies
of the following papers:—

(1) The statement of facts.
(2) The plaint and the material documents filed with it.

(3) The draft answer as drawn by the Government Pleader im
half margin.

(4) The opinion of the Government Pleader.
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16) Copies of so much of the documentary evidence as is
relevant to the case, and as is available on behalf of
Government together with translation thereof into
English, 1f such evidence be in the vernacular. A list
shall at the same time be sent containing a description
of the documents forwarded.

38. Rules applicable.—The provisions of Rules 7 to 15 and
18 to 28 shall, mutatis mutandis, apply to the conduct of civil
suits against Government.

39. Proceedings against plaintiff.—Whenever a Collector
receives a summons to answer in an action brought against Gov-
ernment, he shall cause an inquiry to be made as to whether
there are grounds for proceeding against the plaintiff under
Order XXV, Civil Procedure Code, and, if necessary, shall direct
the Government Pleader to take action under that rule.

40. Land acquisition.—Reference cases before the courts are
tried out in much the same manner of a civil suit, the claimant
being the plaintiff, and the Collector the defendant. It is the
‘Collector’s business to defend his awards and he usually arranges
to do this through the Goveynment Pleader. In important cases
he may consult the Legal Remembrancer.

SECTION III.
3.—Rules for the conduct of Civil appeals on behalf of Covernment.

A.—Arrears to THE Districr COURt.

7y When Government is appellant.

41. Appeal on hehalf of Government.—Where the decision in
a case is adverse to the Government, the Government Pleader shall,
with the least practicable delay, obtain a copy of the decision and
forward it to the Collector. If he considers that an appeal should
be preferred, he shall obtain certified copies of the judgment or
order and of the decree, draw out the ground of appeal and for-

ward these papers to the Collector, together with his opinion on
the case.

42.  Government Pleader to obtain copies of evidence, etc.—
In all cases in which the Government Pleader considers an
appeal advisable, he shall obtain a copy of the order sheet and
copies of the evidence of the witnesses and of any documents filed,
which were not included in the original brief.

43. And of additional statement, ete.—7¢ any additional
statement or other important application is made to ‘the Court in
the course of the trial, copies of such statement or application and
of the orders passed on it by the Court shall also he obtained.

: > 2=
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44. Arrangement of papers.—(opies of the papers mentioned
in the last two paragraphs shall be made in the brief form as.
prescribed in Rule 7. The pages shall be numbered and a list
shall be attached to the brief enumerating the papers and the-
page at which each particular paper is to be found.

45. Submissicn of papers to Collector.—If the Government
Pleader is unable to procure the copies mentioned in Rules 42 and
43 within such time as will enable the Collector or the liegal
Remembrancer to consider them before the period for appealing
expires, he shall not delay the submission of the papers enumerated
in Rule 41, but in all suclh cases he shall explain the cause of
his inahility to procure the copies in time.

46. Reference to Legal Remembrancer.—Upon receiving
the papers with the grounds of appeal from the Government
Pleader, the Collector shall record his opinion and forward them
through the Commissioner to the Tegal Remembrancer, or, in
case there is no time to send the papers through the Commissioner,.
to the Legal Remembrancer direct.

N.B.—If the Collector considers it desirable, he may retain the certified
copies of the judgment and decree and may forward copies of them to the.
Legal Remembrancer,

47. Filing of appeal before receipt of Legal Remembrancer’s
instructions.—If the period for appeal has almost expired before
instructions are received from the Legal Remembrancer, the
Collector shall act on his own responsibilily and file an appeal,
if he thinks an appeal should be preferred. When this is done,
the fact should at once be reported to the Commissioner and the:
TLegal Remembrancer,

48. Legal Remembrancer’s opinion.—Upon receiving the
papers mentioned in Rule 46, the Legal Remembrancer shall
decide whether an appeal should be filed, and shall communicate
his opinion and return the papers to the Collector direct, sending-
at the same time to the Commissioner a copy of his letter to the:
Collector.

49. Service of notice on the respondent.—Whenever the
Collector receives notice of the date fixed for the hearing of any
appeal in which Government is appellant, he shall direct a com-
petent officer to cause notice of appeal to be served on the respon-
dent, and the Government Pleader shall see, on referring to the-
return, whether the service has been duly effected.

(2) When Government has not appealed, but an appeal has
been filed by one of the parties.

o). R(‘,Geipt of notice of appeal.—Whenever notice of any
appeal against any order in any case in which Government has not
appealed is served on the Government Pleader, he shall enter orw
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the back of the notice the date of its receipt, and obtain a copy
of the judgment appealed against, if not already in his possession,
and shall transmit them to the Collector, with a copy of the memo-
randum of appeal and with his opinion upon the case and upon
the validity of the grounds taken in appeal.

51. Depositions of witnesses, etc.—The (Government Pleader
shall obtain and submit to the Collector copies of the order sheet,
of the depositions of the witnesses and of any documents filed
which were not included in the original brief, as also of any addi-
tional statement or important application made to the Court in
the course of the trial and of the orders passed on it by the Court.
These copies shall be made in the form of a brief, as mentioned
in rule 44, properly paged and indexed.

52. Reference to Legal Remembrancer.—Upon receiving the
papers with the grounds of appeal from the Government Pleader,
the Collector shall record his opinion and forward them through
the Commissioner to the Legal Remembrancer, or, in case there
1s no time to send the papers through the Commissioner, to the
Legal Remembrancer direct. It is not necessary to submit
papers to the Legal Remembrancer when no cross appeal is pro-
posed and the appearance of the Government Pleader is put in
merely to support the judgment appealed against, i.e., to support
the grounds of defence set out in the written statement sanctioned
by the Legal Remembrancer and no new point arises in which the
opinion or instructions of the Legal Remembrancer are needed.

53. Legal Remembrancer’s opinion.—The Legal Remem-
brancer shall return the papers to the Collector with his opinion,
informing the Commissioner at the same time of the fact of his
having done so.

54. Objection to the decree.—If the (ollector considers that
under Order XLI, Rule 22, Civil Procedure Code, any objection
should be taken to the decree, he shall cause the Government
Pleader to prepare the necsssary memorandum and shall forward
it in sufficient time to the Legal Remembrancer through the Com-
missioner. If the orders of the ILegal Remembrancer be not
received in time to allow of filing the memorandum before the
oxpiry of the period prescribed by the above section, the Collector
shall file it without awaiting them, and report to the Legal
Remembrancer the fact of his having done so.

. 925. Security for costs.—The (lollector shall ascertain, if there
1s reasonable ground for an application under Order 41, Rule 22,
Civil Procedure Code, that the appellate Court should demand
security for costs from the appellant. If the appeal is
frivolous or if it is doubtful whether the appellant has sufficient
means to pay costs in the event of failure, an application under
this section should always be presented. .

5G. Compromise in appeals.—Rules 26 to 28 shall, mutatis
mutandis, apply to appeals.
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B.—Arrears to tHE Hica Courrt.

(7) When Government is appellant.

57. Applicability of certain rules.—Rules 41 to 46 shall, as
far as they can be made applicable, be observed in cases in which
Government desires to prefer an appeal to the High Court, except
that the District Government Pleader mneed not draw out the
grounds of appeal. He needs only specify the points which he
recommends, shall be taken as grounds of appeal. To save limi-
tation it is essential that the papers shall reach the Legal Remem-
brancer within one month from the date on which the decree was
signed.

N.B.—Copies of evidence of witnesses are not ordinarily required in cases
on second appeals.

58. In the case of every first appeal to the High Court, the
District Officer shall send to the Legal Remembrancer the brief
used by the Government Pleader in the trial court with notes on
the documents used in evidence in the case to enable the Govern-
ment Pleader in the High Court to settle what papers are to be
inserted.in the paper-book. The copies of judgments and decrees
forwarded to the Legal Remembrancer shall always be certified
copies except in cross-objections in which copies on plain paper
are sufficient.

59. Procedure.—If the Legal Remembrancer be of opinion
that an appeal should be preferred in the High Court, he shall
make over to the Senior Government Pleader in the High Court,
or in his absence to the Assistant Government Pleader, the entire
brief of the case, and the Government Pleader will draw up the

grounds of appeal and submit them with the brief to the Tegal
Remembrancer for approval.

60. Papers to be printed—Upon receiving an intimation of
an appeal having been filed in the High Court on hehalf of Gov-
ernment, the Collector shall send to the Legal Remembrancer a
list of the papers which he considers necessary to be printed for

conducting the appeal or to be brought to the notice of the Judges
as in second appeals.

Such list shall be certified by the District Government Pleader
who shall be responsible for its being accurate and exhaustive.

N.B.—No papers are required to be printed in second appeals where the
value is below Rs. 50.

(2) When Government is respondent.

61. Receipt of notice of appeal by Legal Remembrancer.—
When notice of an appeal to the High Court against Government
is served on the Government Pleader, Migh Court, he shall forth-
with send it with the date of service noted on the back to the Legal
Remembrancer, who will at once arrange to obtain a copy of the
memorandum of appeal and send the notice to the Collector io be
followed by the memorandum of appeal immediately on its receipt
from the Government Pleader.
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62. Receipt of notice of appeal by Collector.—(1) When the
Collector receives a notice of an appeal to the High Court against
Government, he shall send fo the l.egal Remembrancer a list of the
papers to be printed on hehalt of Government, together with the
copy of the memorandum of appeal, if any, received by him and a
reply drafted by the District Government Pleader to each ground
of appeal with reference to the specific, oral and documentary
evidence on which reliance is placed.

N.B.—~Nee note under Rule 60.

(2) In case of an appeal being preferred against Government
from an original decree or from an order filed against Govern-
ment, a copy on plain paper of the lower Court’s judgment
appealed against should be sent to the Legal Remembrancer.

(3) In case of an appeal from an appellate decree not exceeding
Rs. 50 in value filed against Government, copies on plain paper
of the plaint, the written statement and the judgments of the
lower Court should be sent to the Legal Remembrancer.

(4) In case of an appeal from an appellate decree exceeding
Rs. 50 in value filed against Government, no papers other than
those mentioned in clause (7) need be sent to the Tegal Remem-
brancer.

63. Additional papers to he printed.—When the Collector
receives from the Legal Remembrancer a list of the papers to be
printed as filed on behalf of the appellant, he shall send him a list
certified by the District Government Pleader showing the papers
which he thinks should be printed in addition to those mentioned
in the appellant’s list.

N.B.—See note under Rule 60.

64. Objection in appeal.—If the Collector wishes that an
objection should be filed under Rule 22, Order XLI, Civil Pro-
ce&ure Code, in an appeal, he shall forward a brief of the case to
the Legal Remembrancer through the Commissioner, to enable the
Government Pleader in the High Court to draw up the grounds of
cross-objection.

5. Application on hehalf of and issue of rule against Covern-
ment.—In case of an application to be made to the High Court on
behalf of Government and in case of a c¢ivil rule issued by the
High Court against Government, the Collector shall forward to
the Legal Remembrancer, through the Commissioner, the necessary
instructions and copies of papers in the case,

66. Submission of original paper—In no case shall any
original paper or document be sent to the Legal Remembrancer,
unless especially called for. But if any original document
tendered by Government in the lower Court was rejected, it should
be sent to the Legal Remembrancer under sealed cover.
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(. —AprrPEALS TO THE PRIvVY COUNCIL.

(1) When Government is appellant.

67. Receipt by Legal Remembrancer of suggestion to appeal
and action thereon.—(a) When a judgment delivered by the High
Court is adverse to the Secretary of State or to the Court of Wards,
and the case is one falling within section 110 of the Code of Civil
Procedure or is otherwise a fit one for appeal to the Privy Council,
the Senior (overnment Pleader in submitting a copy of the judg-
ment, indicates the grounds upon which he considers that an
appeal to the Privy: Council should be preferred, and the Legal
Remembrancer, aiter consulting with him when necessary,
addresses the local officers concerned (in a Court of Wards case,
the Board of Revenue), asking for an expression of opinion as to

“whether an appeal should be preferred.

(b) The suggestion ‘that an appeal should be preferred, may
come direct from the local officers in Government eases and from
the Board of Revenue in wards cases, and should be made with as
little delay as possible. The Legal Remembrancer then, if neces-
sary, consults the Senior Government Pleader.

68. Petition for certificate for appeal to Privy Council.—(a)
When an appeal is decided upon, the Legal Remembrancer instructs
the Senior (Government Pleader to file a petition to the High
Court praying for a certificate for appeal to the Privy Council.

[The difference between a case under section 110 and the other class of
cases referred to in Order 45, rule 3 (1), is that in the former the petitioner
is entitled to a certificate as of right while in the latter the grant of the
certificate is in the discretion of the Court.]

(b) The Government Pleader, High Court, if required to do
so, indicates to the Court within a prescribed period what papers
are to be translated or transcribed for the purpose of the appeal,
and it is specially incumbent upon him to see that all necessary
documents are included in the list of the papers to be transmitted
to the Privy Council.

69. Furnishing of security and deposit of cost of preparing
transcript.—When no opposition is entered as to the granting of
a certificate for appeal to the Privy Council, or where such opposi-
tion has been entered but disallowed and the Court has granted
the certificate, then within six weeks from the date of the grant
of the certificate or within six months from the date of the decree
or order complained of, whichever is the later date, the appellant
must furnish security for the costs of the respondent to the value
of s, 4,000 and deposit the amount required, as estimated in the
office of the High Court, to defray the expenses of translating,
transeribing, indexing and transmitting to the Privy Council.

70. Money for cost of preparing transcript and Covernment
promissory notes for security, how procured,—(a) Tt is for the
legal Remembrancer to provide the Senior Government Pleader
with funds required for the preparation of the record and as
security (Rule 69).

(b) In Court of Wards cases, the money is obtained from the
Titigation Fund in the usnal way.

4

(a) Where
Secretary of State,
eto., 18 Appellant.

Ss. 109 and 110
and 0. 45, r. 3,
C. P.C.

S0
oF ~

23 All. 227, 231.

0. 45, 1. 7,C. P.
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0. 45,r.8,C. P.
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71. Admission of appeal.—A\iter such security has been fur-
nished and deposit made, the High Court declares the appeal
admitted, gives notice thereof to the respondent and fransmits to
the Privy Council the transeript of the record.

72. Immediate intimation to Legal Adviser, India Office, of
admission of appeal.—Immediately on the grant of the certificate
(or on the admission of the appeal) the Legal Remembrancer
requests the Local Government to inform the Legal Adviser and
Solicitor to the India Office that a certificate has been granted
(or an appeal has been admitted) and to desire him to take the
requisite steps. The Legal Remembrancer also sends direct inti-
mation to the Legal Adviser.

Nore (1).—It has been the custom for the Legal Remembrancer, in cases
of importance, in this intimation to request the Legal Adviser to engage
leading counsel at once, since otherwise they may be retained by the
opposite party.

In their No. 678-59-11 of 22nd August 1918, the Government
of India have authorized the Board of Revenue ** fo communi-
cate direct with the Solicitor to the India Office in the matter
of engagement of counsel in Court of Wards cases pending before
the Privy Council’”’ but the Board must report through the Local
Government to the Government of India, that it has done so.
The Board of Revenue will make such report through the Legal
Remembrancer, who will then send intimation fo the Local
Government.

Norg (2).—No time is to be lost in sending ‘‘the intimation’’ to the Legal
Adviser as an appeal is liable to be dismissed if no steps be taken by the
appellant within a period of four months from the date of the arrival of the
record in England.

73. Preparation of note for Legal Adviser, India Office.—
When the transcript is ready, the Senior Government Pleader
obtains a copy of it on payment of cost. A full note on law and
facts for the guidance of the Solicitors and Counsel in England
is then prepared at the instance of the Legal Remembrancer,
indicating the points to which special attention should be given.
The note is finally settled by the Legal Remembrancer. In
Court of Wards cases the Board of Revenue is consulted, when
necessary, but ordinarily that is not required.

74. The note is then printed and eight copies of it are sent
to the Local Government for transmission to the Legal Adviser,
London, through the Government of India. Some copies, ordin-
arily four, are sent by the Legal Remembrancer direct to the:
Legal Adviser and Solicitor to the India Office.

Note.—The note referred to above has to be prepared, printed and sent:
to the Legal Adviser as soon as possible. This note is intended to be helpful

to him in preparing his Case which he has to lodge before the date of hear-
ing., as no party to an appeal who has not previously lodged his Case is

entitled to be heard.

75. Supply of information required by Legal Adviser.—Any
information required by the Legal Adviser has to be supplied to
him, in many cases after correspondence with the local officers or
the Board of Revenue, as the case may be,
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76. Copy of decision of Privy Council, how received and
decree how executed.—After an appeal is decided, intimation is
received through the usual official (-}mnne] as to the result, together
with a copy of the judgment and the order in Council and copies
of the Case prepared in England for the Privy Council. If the
appeal is (looidmﬁ in favour of Government or the Court of Wards
the order in Council is received in original and is filed in the
High Court with a request that it be remitted to the Lower Court
for the purpose of executing the decree. In cases in which the
decision is against the Government, sanction is given by the
Legal Remembrancer to satistfy the decree after the amount is
settled in the execution Court.

2) When Government is respondent.

i7. Procedure in cases where Secretary of State, etc., is
respondent.—(a) In cases of appeal to the Privy Council in which
the Secretary of State or the Court of Wards is Respondent, a copy
of the notice received by the Government Pleader from the Hig
Court to show cause why the certificate for appeal to the Privy
Council should not be granted, is forthwith fransmitted to the
Legal Remembrancer. Opposition is generally entered on the
ground of valuation of the subject matfer on instructions from
the local officers or the Board of Revenue, as the case may be, and
the local Government Pleader is directed to go minutely into the
point and the Collector to send full instructions to the Legal
Remembrancer.

. If the High Court should, under Orders 45, rule 5, remit a
dispute as to the valuation of the property to the Court of first
lnstance for report, the Collector is asked to have an enquiry
made into the valuation and to cause appearance to be made before
the reporting Court.

If the certificate for appeal is granted, the Legal Remembrancer
adopts the same procedure as in Rules 72—75 above mutatis
mutandis.

() .»\ppellnl}t:\' generally hypothecate immovable property,
mstead of depositing cash, as the security required to be furnished
by them under Order 45, rules 7 and 13 (2) (e¢), Civil Procedure
Code, and the District Judge is then asked to test the sufficiency
of the security. In such cases the Government Pleader is directed
to go minutely into the question of the value of the security and
of whether it is otherwise good, and, if it is msufficient, to.plnce
his objection before the District Judge, and the Collector to send
forthwith to the Legal Remembrancer copy of the objection,
with full explanations, for use of the Senior Government Pleader,

High Court.

(¢) If, at any time after the admission of the appeal but before
the transmission of the record to His Majesty in Council, the
security furnished under Order 45, rule 7, Civil Procedure Code,
or any time during the pendency of the appeal, the security fur.
nished under Order 45, rule 13 (2) (¢), Civil Procedure ‘Code,
appears to be inadequate, the Collector will inform the Legal
Remembrancer of the inadequacy of such security and the Legal
Remembrancer thereupon decides, in consultation, if necessary,

9 Cal., 482, 492,

(h) Where
Secretary of State,
ete., 18

Respondent.
0. 45, 1. 3 (2),

C. P, C. and
Rule 4.

0. 45, r. 5,C. P,
C:




6C. W. N., 362,
864.
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with the Senior GGovernment Pleader whether an application for
further security should be made under Order 45, rule 10 or Order
45, rule 14 (1), Civil Procedure Code, respectively.

[Thd same procedure as in (b) and (¢) above is adopted in
cases where the Secretary of State or the Court of Wards is
appellant and the respondent is called upon to furnish security
under Order 45, rule 13 (2) (b) of the Code of Civil Procedure. ]

75. Special leave to appeal to Privy Council.—(1) (a) In
cases in which leave to appeal to the Privy Council is vefused
by the High Court and the Legal Remembrancer considers that
an application for special leave to appeal to the Privy Council
should be presented to the Privy Council itself, he indicates,
when forwarding a copy of the judgment refusing leave to appeal,
the grounds upon which speciaf leave should be applied for. It
is then decided, in further consultation, if necessary, with the
local officers and in wards cases, with the Board of Revenue,

whether special leave should be applied for or not.

(b) TIf it is decided that special leave should be applied for,
the Legal Remembrancer takes necessary steps to have a petition
for special leave filed before the Privy Council and to furnish
security when such leave is granted.

(2) In the case of a petition for special leave to appeal to the
Privy Council presented or anticipated against a decision in favour
of the Secretary of State or the Court of Wards the Legal Remem-
brancer takes such steps as may be necessary and feasible to
oppose the petition in the Privy Council.

(3) Compromise in Privy Council Appeals.

79. Legal Remembrancer consults Covernment or the Board
of Revenue.—When the appellant to England approaches the
Legal Remembrancer with a proposal to compromise an appeal
to the Privy Council stating the terms, the Legal Remembrancer
asks for the opinion of the Senior Government Pleader on the
terms of compromise and sends them with his opinion to the
Collector (through the Commissioner) for opinion and the
Revenue Secretary to Government or the Board of Revenue, as the
may be, for orders as to whether the terms of compromise should
be accepted.

Nore,—If necessary, the Legal Remembrancer interviews the Vakil for
the opposite lmrty and discusses the terms and reports result with the terms
as settled and his own opinion to Government.

80. File joint petition.—When the terms of compromise are
settled, a joint petition is filed in.the High Court and the Legal
Adviser, London, is at once informed of it in order to do the
needful as also the Judicial Department as usual asking to inform
the Legal Adviser of the action taken by the Legal Remembrancer.

P ——




J
:

=

A

e G s
|

93

The joint petition as filed is directed by the Court to be trans-
mitted to His Majesty in Council for orders in the form of a
supplementary record in order that the Judicial Committee of the
Privy Council may dispose of the appeals in terms of the petition
of compromise.

S81. When Covernment proposes compromise.—When a pro-
prosal for compromise is made by Government the terms as settled
by the Senior Government Pleader are discussed by the Legal
Remembrancer with the Vakil for the opposite party. If a
favourable settlement is arrived at, Government or the Board of
Revenue, as the case may be, is addressed (sending a copy fo the
Collector through the Commissioner for information) for an
expression of opinion. If Government approves of the terms, a
joint petition is filed in the High Court' and actions taken as
stated above.

(4) Appeals from decisions of Courts other than the High Court.

82. Appeals from decisions of courts other than the High
Court.—(1) In the case of an appeal to the Privy Council from
the decision of the Board of Revenue, the same procedure is
ordinarily followed as in the case of an appeal from the decision
of the High Court, except that the application for a cerfificate of
appeal in such cases has to be made before the Board, instead of
before the High Court.

(2) In the case of an appeal to the Piivy Council from the
decision of a Cowrt other than the High Court or the Board of
Revenue, the Collector usually takes the initiatve and forwards
through the Commissioner, copies of papers, a statement of the
case and the opinion of the Government Pleader, and, in cases in
which the Secretary of State or the Court of Wards is appellant,
also the grounds of appeal proposed by the Government Pleader,
{o the Legal Remembrancer; and the same procedure is followed
as in the case of an appeal from the decisions of the High Court,
except that the application for a certificate of appeal in such cases
has to be filed in the Court from the decision of which the appeal

1s to be preferred and that the local Government Pleader conducts
the case.

An appeal lies to a High Court from an order of a subordinate
court refusing leave to appeal.

(5) Cases in which a Railhway, etc., is a party.

e 83. Procedure in cases where a Railway, efc., is a party.—
The procedure followed in cases in which State Railways and
other local bodies, who submit their cases to the Legal Remem-
brancer are parties, is the same as in Government cases, and for
this purpose they are reckoned as such.

S. 109 (a), C. P.
C.
0.5,r.2C.P,
C.

8. 100 (), C. P,
C.

[For & case of
appeal to the
Privy Council
from the decision
of a District
Judge, vide 20
AlL, 412.)

0. 43, 1. 2,C. P
C.

0. 43, 1.1 (v),C.
P, C.
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D.—Tue Jupicran Comyirres Runes, 1925.

At the Court at Buckingham Palace, the 2nd day of May, 1925.
PRESENT,

The King's Most Excellent Majesty.

Lord President. Chancellor of the Duchy of
Lord Chamberlain. Lancaster.

Sir George Lloyd.

Whereas there was this day read at the Board a representation
from the Judicial Committee of the Privy Council in the words
following, viz.:—

“The Lords of the Judicial Committee having taken into con-
sideration the Practice and Procedure in accordance with which
the general Appellate Jurisdiction of Your Majesty in Council is
now exercised and being of opinion that the Rules regulating the
said Practice and Procedure ought to be amended Their Lordships
do hereby agree humbly to recommend to Your Majesty that with
a view to such amendment certain Orders in Council regulating
the said Practice and Procedure, viz., the Orders in Council dated
respectively the 2lst day of December, 1908,* the 23rd day of
May, 1916,1 the 25th day of March, 1920,% the 9th day of March,
1921,§ and the 15th day of March, 1922,** amending the said
Practice and Procedure ought to be revoked as from the lst day
of January, 1926, and that the several Rules hereunto annexed
ought to be substituted therefor and ought to come mto opera-
tion on that date.”’

Mis Majesty having taken the said representation into
consideration was pleased, by and with the advice of His Privy
Council, to approve thereof and to order, as it is hereby ordered,
that the said Orders in Council in the said representation
mentioned be and the same are hereby revoked as firom the
1st day of January, 1926, and that the Rules hereunto annexed
be substituted therefor to come into operation on that date.

Whereof all persons whom it may concern are to take notice
and govern themselves accordingly,

M. P. A. Hankey.

*S.R. & 0. 1908, No. 1288,

1S.R. & 0. 1919, No. 1810,

IS.R. & O, 1922, No. 789.

§S.R. & O. 1922, No. 278 (not printed in S.R, & 0. form).
seS R. & 0. 1922, No. 279.
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1. Interpretation.—(1) In these Rules, unless the context
otherwise requires:—

“Appeal” means an Appeal to His Majesty in Council;

“Judgment” includes decree, order, sentence, or decision
1 e
of any Court, Judge, or Judicial Officer;

“Record” means the aggregate of papers relating to an
Appeal (including the pleadings, proceedings, evidence :m_d
Judgments) proper to be laid before His Majesty in Council
on the hearing of the Appeal;

“Registrar’’ means the Registrar or other proper officer
having the custody of the records in the Court appealed from;

“Abroad”” means the country or place where the Court
appealed from is situate;

“Agent”” means a person qualified by virtue of Her late
Majesty's Order in Council of the 6th March 1896 to conduct

proceedings before His Majesty in Council on behalf of
another;

“Party’” and all words descriptive of parties to proceed-
ings before His Majesty in Council (such as ‘‘Petitioner,”
“Appellant,” ‘“‘Respondent’’) mean, in respect of all acts
proper to be done by an Agent, the Agent of the party in
question where such party is represented by an Agent;

“Respondent’” includes Intervener;
“Month” means calendar month

. Words in the singular shall include the plural, and words
. the plural shall include the singular.

= é2) Where by these Rules any step is required to be taken
in England in connection with proceedings before His Majesty
in Council, whether in the way of lodging a Petition or other
document, entering an Appearance, ]mfging security, or other-
wise, such step s'imll be taken in the Registry of the Privy
Council, Downing Street, London.

Leave to appeal.
.2~ Leave to appeal generally.—All Appeals shall be brought
either in pursuance of leave obtained from the Court appealed
from, or, in the absence of such leave, in pursuance of special leave
to appeal granted by His Majesty in Council upon a Petition in
that behalf presented by the intending Appellant.

Special leave to appeal.

3. Form of Petition for special leave to appeal.—A Petition
for special leave to appeal to His Majesty in Council shall state
succinctly and clearly all such facts as it may be necessary to state
in order to enable the Judicial Committee to advise His Majesty
whether such leave ought to be granted, and shall be signed by
the Counsel who attends at the hearing or by the party himself
af he appears in person. The Petition shall deal with the merits
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of the case only so far as is necessary for the purpose of explaining
and supporting the particular grounds upon which special leave
to appeal is sought.

4. Five copies of Petition to be lodged together with Affidavits
in support.—The Petitioner shall lodge at least five copies of his
Petition for special leave -to appeal together with the Affidavit
in support thereof prescribed by Rule 50 hereinafter contained,
and, unless a Caveat as prescribed by Rule 48 has been lodged by
the other parties who appeared in the Court below, an Affidavit
of service of notice of the intended application upon such parties
or their Solicitors or Agents, either abroad or in England.

5. Time for lodging Petition.—A Petition for special leave
to appeal may be lodged at any time after the date of the judg-
ment sought to be appealed from, but the Petitioner shall, in
every case, lodge his Petition with the least possible delay.

6. Security for costs and transmission of Record.—Where the
Judicial Committee agree to advise His Majesty to grant special
leave to appeal, they shall, in their Report, specify the amount of
the security, for costs (if any) to be lodged by the Petitioner,
and shall, unless the circumstances of a particular case render such
a course unnecessary, provide for the transmission of the Record
by the Registrar to the Registrar of the Privy Council and for
such further matters as the justice of the case may require.
Unless otherwise ordered the security shall be lodged at any time
before the Appellant enters an Appearance.

7. General provisions,—Save as by the four last preceding
Rules otherwise provided, the provisions of Rules 47 to 50 and
52 to 59 (all inclusive) hereinafter contained shall apply mufatis
mutandis to Petitions for special leave to appeal.

8. Petitions for special leave to appeal in forma pauperis.—
Rules 3 to 7 (both inclusive) shall apply mutatis mutandis
to Petitions for leave 1o appeal in formd pauperis, but in
addition to the Affidavits referred to in Rule 4 every such
Petition shall be accompanied by an Affidavit from the Petitioner
stating that he is not worth £25 in the world excepting his
wearing apparel and his interest in the subject-matter of the
intended Appeal, and that he is unable to provide sureties, and
also by a certificate of Counsel that the Petitioner has reasonable
ground of appeal.

9. Exempticn of pauper Appellant from lodging security and
payirg Office fees.—Where a Petitioner obtains leave to appeal in
forma pauperis, he shall not be required to lodge security for the
costs of the Respondent or to pay any Council Office fees.

_10. Exemption of unsuccessful Petitioner for leave to appeal
in forma pauperis from payment of Office fees.—A Petitioner whose
Petition for leave to appeal in formd pauperis is dismissed may,
notwithstanding such dismissal, be excused from paying the
Council Office fees usually chargeable to a Petitioner in ro.;pect of &
Petition for leave to appeal, if His Majesty in Council, on the
advice of the Judicial Committee, shall think fit so to order.
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Record and Appearance by Appellant.

11. Record tc be transmitted without delay.—As soon as the
Appeal has heen admitted, whether by an Order of the Court
appealed from or by an Order of His Majesty in Council granting
special leave to appeal, the Appellant shall without delay take
all necessary steps to have the Record transmitted to the Registrar
of the Privy Council, and the Registrar shall,- with all convenient
speed, certify to the Registrar of the Privy Council that the
Respondent has received notice, or is otherwise, aware, of the
Order of the Court appealed from admitting the Appeal, or of the
Order of His Majesty in Council giving the Appellant special leave
to appeal, and has also received notice, or is otherwise aware, of
the dispatch of the Record to England. Where an Appellant
who has obtained special leave to appeal by an Order of His
Majesty in Council fails to have the Record transmitted to the
Registrar of the Privy Council with due diligence, the Registrar
of the Privy Council shall call upon the Appellant to explain his
default, and if no explanation is offered, or if the explanation
offered is, in the opinion of the said Registrar insufficient, the
spid Registrar may issue a Summons to the Appellant calling upon
him to show cause before the Judicial Committee at a time to be
named in the said Summons why the special leave to appeal granted
should not be rescinded. The Respondent shall be entitled to be
heard before the Judicial Committee in the matter of the said
Summons and to ask for his costs and such other relief as he may
be advised. The Judicial Committee may, after considering the
matter of the said Summons, recommend to His Majesty to rescind
the grant of special leave to appeal or give such other directions
therein as the justice of the case may require.

12. Printing of Record.—The Record shall be printed in
accordance with the Rules contained in Schedule A hereto. It
may be printed either abroad or in England. When printed abroad
the parties in England shall, upon perusal, consider whether the
order of the documents is in accordance with these Rules, and
if it is not, they shall agree upon the proper order. The Appellant
shall then rearrange copies of the Record for the use of the
Judicial Committee and the other parties. In the event of the
parties being unable to agree, the matter shall be referred to the
Registrar of the Privy Council, who if he thinks fit, may require the

parties to attend before the Judicial Committee for directions.

13. Number of copies to be transmitted, where Record printed
abroad.—Where fthe Record is printed abroad, the Registrar
<hall at the expense of the Appellant, transmit to the Registrar
of the Privy Council 40 copies of such Record, one of which copies
he shall certify to be correct by signing his name on, or initialling,
every eighth page thereof and by affixing thereto the seal, if
any, of the Court appealed from.

14. One certified copy to be transmitted, where Record to be
rinted in England.—Where the Record is to be printed in England,
the Registrar shall, at the expense of the Appellant, transmit to
the Registrar of the Privy Council one certified copy of such
Record, together with an index of all the papers and 2xhibits in

p
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the case. No other certified copies of the Record shall be trans-

mitted to the Agents in England by or on behalf of the parties
to the Appeal.

15. Record printed partly abroad, partly in England.—Where

part of the Record is printed abroad, and part is to be printed

in En;l.xland, Rules 13 and 14 shall, as far as practicable, apply
)

to such parts as are printed abroad and such as are to be printed
in England respectively.

16. Reasons for judgments to he included.—The reasons
given by the judge, or any of the judges, for or against any
Judgment pronounced in the course of the proceedings out of
which the Appeal arises, shall by judge or such judges be com-
municated in writing to the Registrar and shall be included in

the Kecord.

17. Exclusion of unnecessary documents from Record.—The
Registrar, as well as the parties and their Agents, shall en-
deavour to exclude from the Record all documents (more parti-
cularly such as are merely formal) that are not relevant to the
subject-matter of the Appeal, and, generally, to reduce the bulk
of the Record as far as practicable, taking special care to avoid
the duplication of documents and the unnecessary repetition of
headings and other merely formal parts of documents; but the
documents omitted to be printed or copied shall be enumerated
in a typewritten list to be transmitted with the Record.

18. Documents objected to to he indicated.—Where in the
course of the preparation of a Record one party objects to the
inclusion of a document on the ground that it is unnecessary or
irrelevant, and the other party nevertheless insists upon its being
included, the Record, as finally printed (whether abroad or in
England), shall, with a view to the subsequent adjustment of the
costs of and incidental to such document, indicate, in the index
of papers, or otherwise, the fact that. and the party by svhom,
the inclusion of the document was objected to.

19.  Registration and numbering of Records.—As soon
Record is received in the Registry of the Prinvy Council, it shall
be registered in the said Registry, with the date of arrival. the
names of the parties, and the description whether “printed’’ or
“written.”” A Record, or any part of a Record, not printed in
accordance with the Rules contained in Schedule A hereto shail
be treated as written. Appeals shall be numbered consecutively

i each year in the order in which the Records are received in
the said Registry.

20. Inspection of Record by parties.—The parties shall be
entitled to inspect the Record and to extract all ne

] cessary parti-
culars therefrom for the purpose of entering an

Appearance.,

~ 21. Appearance by Appellant.—The Appellant shall enter an
Appearance before taking any step in the prosecution of the
Appeal, and after entering such Appearance, shall forthwith give

notice thereof to the Respondent, if the latter has entered an
Appearance,

as the

o]
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29 Times within which a copy of a written Record shall he
bespoken.—Where the Record arrives in England either wholly
written, or partly written and partly printed, the Appellant shall,
within a period of four months from the date of such arrival in
the case of Appeals from Courts situate in any of the countries
or places named in Schedule B hereto, and within a period of
two months from the same date in the case of Appeals from
any other Courts, enter an Appearance and bespeak a typewritten
copy of the Record, or of such parts thereof as it may be necessary
to have copied, and shall engage to pay the cost of preparing
such copy at the following rates per folio typed (exclusive of
tabular matter)—2d. per folio of English matter, 24d. per folio
of Indian matter, and 33d. per folio of foreign matter; and shall
also engage to pay at such price as shall be fixed by the Registrar
of the Privy Council the cost of printing at least 50 copies thereof.

23. Preparation of copy of Record for printer.—As soon as
the Appellant has obtained the typewritten copy of the Record
bespoken by him, he shall proceed, with due diligence, to arrange
the documents in suitable order, to check the index, to insert
marginal notes and check the same with the index, and, generally,
o do whatever may be required for the purpose of preparing the
copy for the printer, in accordance with the Rules contained in
Schedule A hereto, and shall, if the Respondent has entered an
Appearance, submit the copy, as prepared for the printer, to the
Respondent for his approval. In the event of the parties being
unable to agree; the matter shall be referred to the Registrar of
the Privy Council who, if he thinks fit, may require the parties
to attend before the Judicial Committee for directions.

24. Lodging copy of Record for printing.—As soon as the
typewritten copy of the Record is ready for the printer, the
Appellant shall lodge it in the Registry of the Privy Council for

rinting by a printer selected by the Registrar of the Privy
ouncil, and at the same time shall lodge the amount of the
estimated cost of printing the Record.

95. Special Case.—Whenever it shall be found that the
decision of a matter on appeal is likely to turn exclusively on a
question of law, the parties, with the sanction of the Registrar
of the Privy Council, may submit such question of law to the
Judicial Committee in the form of a Special Case, and print such
parts only of the Record as may be necessary for the discussion
of the same Provided that nothing herein contained shall in any
way prevent the Judicial Committee from ordering the full dis-
cussion of the whole case, if they shall so think fit, and that, in
order to promote such arrangements and simplification of the
matter in dispute, the said Registrar may call the parties before
him, and having heard them, and examined the Record, may
report to the Judicial Committee as to the nature of the proceedings.

of. Examination of proof of Record and striking off copies.—
The Registrar of the Privy Council shall, as soon as the proof
prints of the Record are ready, give notice to all parties who have
entered an Appearance requesting them to attend at the Registry
of the Privy Clouncil at a time to be named in such notice in order
to examine the said proof prints and compare the same with the




A

60

certified Record, and shall, for that purpose, furnish each of the
said parties with one proof print. After the examination has
been completed, the Appellant shall, without delay, lodge his
proof print, duly corrected and (so far as necessary) approved
by the Respondent, and the Registrar of the Privy Council shall
thereupon' cause the copies of the Record to be struck off from
such proof print.

27. Number of copies cf Record- for parties.—FEach party who
has entered an Appearance shall be entitled to receive, for his
own use, six copies of the Record.

28. How costs of printing Record are to be borne.—Subject
to any special direction from the Judicial Committee to the
contrary, the costs of and ineidental to the printing of the Record
gxha‘ll form part of the costs of the Appeal, but the costs of and
mcidental to the printing of any document objected to by one party,
In accordance with Rule 18, shall, if such document is found on
the taxation of costs to he unnecessary or irrelevant, be disallowed
to, or borne by, the party insisting on including the same in the
Record. ; >

Petition of Appeal.

20. Times within which Petition shall be lodged.—The
Appellant shall lodge his Petition of Appeal

() Where the Record arrives in England printed, within a
period of four months from the date of such arrival
in the case of Appeals from Courts situate in any of
the countries or places named in Schedule B hereto,
and within a period of two months from the same
date in the cases of Appeals from any other Courts;

(b) Where the Record arrives in England written, withir
a period of one month from, but not before, the date
of the completion of the printing thereof:

Provided that nothing in this Rule contained shall preclude
the Appellant from lodging his Petition of Appeal prior to the
arrival of the Record, or the completion of the printing thereof,
if there are special reasons why, in the opinion of the Registrar
of the Privy Council, it should be desirable for him to do so.

. 30. Form of Petition.—The Petition of Appeal shall be lodged
m the form preseribed by Rule 47 hereinafter contained. Tt shall
recite succinetly and, as far as possible, in chronological order,
the principal steps in the proceedings leading up to the Appeal
from the commencement {hereof down to the admission of the
Appeal, but shall not contain argumentative matter or travel into
”l(’ !l]?l’its of ”](l case,

_ 31, Service of Petition.—The Appellant shall, after lodging
his Petition of Appeal, serve a copy thereof without delay on the
Respondent, as soon as the latter has entered an Appeavance, and
shall endorse such copy with the date of the lodgment.

S

—
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Withdrawal of Appeal.

32.  Withdrawal of Appeal before Petition of Appeal has been
lodged.—Where an Appellant, who has not lodged his Petition
of Appeal, desires to withdraw his appeal, he shall give notice
in writing to that effect to the Registrar of the Privy Council,
and the said Registrar, shall, with all convenient speed after the
receipt of such notice, by letter notify the Registrar of the
Court appealed from that ‘the Appeal has been withdrawn, and
the said Appeal shall thereupon stand dismissed as from the
date of the said letter without further Order.

33. Withdrawal of Appeal after Petition of Appeal has heen
lodged.—Where an Appellant, who has lodged his Petition of
Appeal, desires to withdraw his Appeal, he shall present a Petition
to that effect to His Majesty in Council. On the hearing of any
such Petition a Respondent who has entered an Appearance in
the Al)penl shall, subject to any agreement between him and the
Appellant to the contrary, be entitled to apply to the Judicial
Committee for his costs, but where the Respondent has not entered
an Appearance, or, having entered an Appearance, consents 1n
writing to the prayer of the Petition, the Petition may, if the
Judicial Committee think fit, be disposed of in the same way
mutatis mutandis as a Consent Petition under the provisions of
Rule 56 hereinafter contained.

Non-Prosecution of Appeal.

34. Dismissal of Appeal where Appellant takes no step in
prosecution thereof.—Where an Appellant takes no step in prose-
cution of his Appeal within a period of four months from the date
of the arrival of the Record in England in the case of an APDe?l
from a Court situate in any of the countries or places named in
Schedule B, hereto, or within a period of two months from the
same date in the case of an Appeal from any other Court, the
Registrar of the Privy Council shall, with all convenient speed,
by letter notify the Registrar of the Court appealed from that
the Appeal has not heen prosecuted, and the Appeal shall there-
upon stand dismissed for non-prosecution as from the date of the
said letter without further Order, and a copy of the said letter
shall be sent by the Registrar of the Privy Council to any
Respondent who has entered an Appearance in the Appeal.

35. Dismissal of Appeal for non-prosecution after Appellant’s
Appoarance and before lodgment of Petition of Appeal.—Where
an Appellant who has entered an Appearance—

(a) fails to bespeak a copy of a written Record, or of pait
of a written Record, in accordance with, and within
the periods prescribed by, Rule 22; or

(b)Y having hespoken such copy within the periods prescribed
by Rule 22, fails thereafter to proceed with due
diligence to take all such further steps as maly be
necessary for the purpose of completing the printing
of {the said Record; or

{e) fails to lodge his Petition of Appeal within the periods
respectively perseribed by Rule 29;
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the Registrar of the Privy Council shall call upon the Appellant
to explain his default, and, if no explanation is offered, or if the
explanation offered 1s, in the opinion of the said Registrar,
insufficient, the said Registrar shall, with all convenient speed,
by letter notify the Registrar of the Court appealed from that
the Appeal has not been effectually prosecuted, and the Appeal
shall thereupon stand dismissed for non-prosecution as from the
date of the said letter without further Order, and a copy of the
said letter shall be sent by the Registiar of the Privy Council
to all the parties who have entered an Appearance in the Appeal.

36. Dismissal of Appeal for non-prosecution after lodgment
of Petition of Appeal.—Where an Appellant, who has lodged his
Petition of Appeal, fails thereafter to prosecute his Appeal with
due diligence, the Registrar of the Privy Council shall call upon
him to explain his default, and, if no explanation is offered, or
if the explanation offered is, in the opinion of the Kaid
Registrar, insufficient, the said Registrar shall issue a Summons
to the Appellant calling upon him to show cause before the
Judicial Committee at a time to be named in the said Summons
why the Appeal should not be dismissed for non-prosecution
provided that no such Summons shall be issued by the said
Registrar before the expiration of one vear from the date of
the arrival of the Record in England. Tf the Respondent has
entered an Appearance in the Appeal, the Registrar of the
Privy Council shall send him a copy of the said Summons, and
the Respondent shall be entitled to be heard before the Judicial
Committee in the matter of the said Summons at the time named
and fo ask for his costs and such other relief as he may be
advised. The Judicial Committee may, after considering the
matter of the said Summons, recommend to His Majesty the
dismissal of the Appeal for non-prosecution, or give such other
directions therein as the justice of the case may require.

37. Restoring an Appeal dismissed for non-prosecution.—An
Appellant whose Appeal has been dismissed for non-prosecution
may present a Petition to His Majesty in Council praying that
his Appeal may be restored.

Appearance by Respondent.

38. Time within which Respendent may appear.—The Respon-
dent may enter an Appearance at any time between the arrival
of the Record and the hearing of the Appeal, but if he unduly
delays entering an Appearance he shall bear, or be disallowed,
the costs occasioned by such delay, unless the Judicial Committee
otherwise direct.

39. Notice of Appearance by Respondent.The Respondent
shall forthwith after entering an Appearance give notice thereof
to the Appellant, if the latter has entered an Appearance.

40. Form of Appearance where all the Respondents do not
appear.—Where there are two or more Respondents, and only one,
or some, of them enter an Appearance, the Appearance Form shall
set out the names of the appearing Respondents.
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41. Separate Appearances.—Two or more Respondents may,
at their own risk as to costs, enter separate Appearances in the
same Appeal.

42.  Non-appearing Respondent not entitled to receive notices
or lodge Case.—A Respondent who has not entered an Appearance
shall not be entitled to receive any notices relating to the Appeal
from the Registrar of the Privy Council, nor be :%‘lowed to lodge
a Case in the Appeal.

43. Procedure on non-appearance of Respondent.—Where a
Respondent fails to enter an Appearance in an Appeal, the follow-
ing Rules shall, subject to any special Order of the Judicial
Committee to the contrary, apply :

() Tf the non-appearing Respondent was a Respondent at
the time when the Appeal was admitted, whether by the Order of
the Court appealed from or by an Order of His Majesty in Council
giving the Appellant special leave to appeal, and it appears from
the terms of the said Order, or Order in Council, or otherwise from
the Record, or from a Certificate of the Registrar of the Court
appealed from, that the said non-appearing Respondent has received
notice, or was otherwise aware, of the Order of the Court appealed
from admitting the Appeal, or of the Order of His Majesty in
Council giving the Appellant special leave to appeal, and has
also received notice, or was otherwise aware, of the despatch of
the Record to England,.the appeal may, if all other conditions of
its being set down are satisﬁe&, be set down er parte as against
the said non-appearing Respondent at any time after the expira-

tion of three months from the date of the lodging of the Petition
of Appeal; ;

(b) If the non-appearing Respondent was made a Respondent
by an Order of Hig Majesty in Council subsequently to the
admission of the Appeal, and it appears from the Record, or from
a Supplementary Record, or from a Certificate of the Registrar
of the Court appealed from, that the said non-appearing Respon-
deut.hug received notice, or was otherwise aware, of any intended
application to bring him on the record as a Respondent, the
Appeal may, if all other conditions of its being set down are
satisfied, be set down exr parte as against the said non-appearing
Respondent at any time after the expiration of three months from
the date on which he shall have been served with a copy of His

Majesty’s Order in Council bringing him on the Record as a
Respondent :

Provided that where it is shown to the satisfaction of the
Registrar of the Privy Council, by Affidavit or otherwise, either
that an Appellant has made every reasonable endeavour to serve
a non-appearing Respondent with the notices mentioned in 'clause
(a) and () respectively and has failed to effect such service, or
that it is not the intention of the non-appearing Respondent to
enter an Appearance to the Appeal, the Appeal may, without
further Order in that behalf and at the risk of the Appellant, be
proceeded with er parte as against the said non-appearing
Respondent.
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44. Respondent defending Appeal in forma pauperis.—
A Respondent who desires to defend an Appeal in forma paupers
may present a Petition to that effect to His Majesty in Council,
which Petition shall be accompanied by an Affidavit from the
Petitioner stating that he is not worth £25 in the world excepting
his wearing apparel and his interest in the subject-matter of the
Appeal.

Petitions generally.

45. Mode of addressing Petitions.—All Petitions for orders
or directions as to matters of practice or procedure arising after
the lodging of the Petition of Appeal and not involving any change
in the parties to an Appeal shall be addressed to the Judicial
Committee. All other Petitions shall be addressed to His Majesty in
Council, but a Petition which is properly addressed to His Majesty
in Council may include, as incidental to the relief thereby sought,
a prayer for orders or directions as to matters of practice or
procedure.

46. Orders on Petitions which need not be drawn up.—Where
an Order made by the Judicial Committee does not embody any
special terms or include any special directions, it shall not be
necessary to draw up such Order, unless the Committee otherwise
direct, but a Note thereof shall be made by the Registrar of the
Privy Council.

47. Form of Petition and number of copies to be lodged.—
All Petitions shall consist of paragraphs numbered consecutively
and shall be written, typewritten, or lithographed, on brief paper
with quarter margin and endorsed with the name of the Court
appealed from, the full title and Privy Council number of the
Appeal to which the Petition relates or the full title of the Petition
(as the case may be), and the name and address of the London
Agent (if any), of the Petitioner, but need not be signed, except
as provided by Rule 3. Unless the Petition is a Consent Petition

within the meaning of Rule 56 at least five copies thereof shall
be lodged.

48, Caveat.—Where a Petition is expected to be lodged, or has
been lodged, which does not relate to any pending Appeal of which
the Record has been registered in the Registry of the Privy
Council, any person claiming a right to appear before the
Judicial Committee on the hearing of such Petition may lodge
a Caveat in the matter thereof, and shall thereupon be entitled
to receive from the Registrar of the Privy Council notice of the
lodging of the Petition, if at the time of the lodging of the
Caveat such Petition has not yet been lodged, and, if and when
the Petition has been lodged, to require the Petitioner to serve
him with a copy of the Petition, and to furnish him, at his own
expense, with copies of any papers lodged by the Petitioner in
support of his Petition. The Caveator shall forthwith after
lodging his Caveat give notice thereof to the Petitioner, if the
Petition has been lodged.

49. Service of Petition.—Where a Petition is lodged in the
matter of any pending Appeal, of which the Record has been
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registered in the Registry of the Privy Council, the Petitioner shall
serve any party who has entered an Appearance in the Appeal
with a copy of such Petition, and the party so served shall there-
upon be entitled to require the Petitinoer to furnish him, at his
OWn expense

C » with copies of any papers lodged by the Petitioner
1n support of his Petition.

50. Verifying Petition by Affidavit.—A Petition not relating
to any Appeal of which the Record has been registered in the
Registry of the Privy Council, and any other Petition containing
'allegations of fact which cannot be verified by reference to the

registered Record or any certificate or duly authenticated state-
ment of the Court appealed from, shall be supported by Affidavit.
Where the Petitio

ner prosecutes his Petition in person, the said
Affidavit shall be sworn by the Petitioner himself and shall state
that, to the best of the deponent’s knowledge, information and
belief, the allegations contained in the Petition are true. Where
the Petitioner 1s represented by an Agent, the said Affidavit shall
* sworn by such Agent and shall, besides stating that, to the
best of the deponent’s knowledge, information and belief, the
aklegations contained in the Petition are true, show how the

deponent obtained his instructions and the information enabling
him to present the Petition.

51.  Petition for Order of Revivor or Substitution.—A Petition
for an Order of Revivor or Substitution shall be accompanied by
a certificate or duly authenticated statement from th\e Court
appealed from showing who, in the opinion of the said Court, is

the proper person to be substituted, or entered, on the Record in
place of, or in addition to, a party who has died or undergone a
change of status.

52.  Petition disclosing no reasonable cause of appeal or con-
taining scandalous matter to be refused.—The Registrar of the
Privy Council may refuse to receive a Petition on the grounds that
it discloses no reasonable cause of appeal, or is frivolous, or con-
tains scandalous matter, but the Petitioner may appeal, by way of
motion, from such refusal to the Judicial Committee.

53. Setting down Petition.—As soon as a Petition and all

necessary documents are lodged the Petition shall thereupon be
deemed to be set down.

H4,

Times within which set-down Petitions shall be heard.—
On each day appointed by the Judicial Committee for the hearu]lg
of Petitions the Registrar of the Privy Council shall, unless hlﬁ
Committee otherwise direct, put in the paper for hearing all such
Petitions as have been set down. Provided that, in ’the_absel.lce
of special circumstances of urgency to be shown to the satisfaction
of the said Registrar, no Petition, if opposed, shall be put mf the
paper for hearing before the expiration of ten clear da¥s from
the lodging thereof, unless the Opponent consents to the Petition
being put in the paper on an earlier day. X o

55. Notice to parties of day fixed for hearing Petlltlont.}—
Subject to the provisions of the mext following ‘Ru]'e,d. ‘itﬁ
Registrar of the Privy Council shall, as soon as the ]; 1:'tl_('0;‘
Committee have appointed a day for the hearing of a oi]n;ed'
notify all parties concerned by Summons of the day so appointed.

5
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56. Procedure where Petition is consented to or is formal.—
Where the prayer of a Petition is consented to in writing
by the opposite party, or where a Petition is of a formal and
non-contentious character, the Judicial Committee may, if they
think fit, make their Report to His Majesty on such Petition,
or make their Order thereon, as the case may be, without requir-
ing the attendance of the parties in the Council Chamber, and
the Registrar of the Privy Council shall not in any such case issue
the Summons provided for by the last-preceding Rule, but shall
with all convenient speed after the Committee have made their
Report or Order notify the parties that the Report or Order has
been made and of the date and nature of such Report or Order,

_ 57. Withdrawal of Petition.—A Petitioner who desires fo
withdraw his Petition shall give notice in writing to that effect
to the Registrar of the Privy Council. Where the Petition is
opposed, the Opponent shall, subject to any agreement between
the parties to the contrary, be entitled to apply to the Judicial
Committee for his costs, but where the Petition is unopposed, or
where, in the case of an opposed Petition, the parties have come
to an agreement as fo the costs of the Petition, the Petition, may,
if the Judicial Committee think fit, be disposed of in the same
way mutatis mutandis as a Consent Petition under the provisions
of the last-preceding Rule.

58. Procedure where hearing of Petition unduly delayed.—
Where a Petitioner unduly delays bringing a Petition to
a_hearing, the Registrar of the Privy Council shall call upon
him to explain the delay, and if no explanation is offered, or if
the explanation offered is, in the opinion of the said Registrar,
insufficient, the said Registrar may, after notifying all parties
interested by Summons of his intention to do so, put the Petition
in the paper for hearing on the next following day appointed
by the Judicial Committee for the hearing of Petitions for such
directions as the Committee may think fit to give thereon.

59. Only one Counsel heard on a side in Petitions.— At the
hearing of a Petition not more than one Counsel shall be admitted
to be heard on a side.

Case.

60. Lodging of Case.—No party to an Appeal shall be
entitled to be heard by the Judicial Committee unless he has
previously lodged his Case in the Appeal. Provided that where a
Respondent who has entered an Appearance does not desire to
lodge a Case in the Appeal, he may give the Registrar of the
Privy Council notice in writing of his intention not to lodge any
Case, while reserving his right to address the Judicial Committee
on the question of costs.

61. Printing of Case.—The Case may be printed either
abroad or in England, and shall, in either event, he printed in
accordance with the Rules T to 1II contained in Schedule A
hereto, every tenth line thereof being numbered in the margin,
and shall be signed by at least one of the Counsel who attends
at the hearing of the Appeal or by thé party himself if he con-
ducts his Appeal in person.
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62. Number of prints to be lodged,—Each party shall lodge
30 prints of his Case.

63. Form of Case.—The Case shall consist of paragraphs
numbered consecutively and shall state, as concisely  as
possible, the circumstances out of which the Appeal arises, the
contentions to be urged by the party lodging the same, and the
reasons of appeal. References by page and line to the relevant
portions of the Record as printed shall, as far as practicable, be
printed in the margin, and care shall be taken to avoid, as far as
possible, the reprinting in the Case of long extracts from the
Record. The Taxing Officer, in taxing the costs of the Appeal,
shall, either of his own motion, or at the instance of the opposite
party, inquire into any unnecessary prolixity in the Case, and
shall disallow the costs occasioned thereby.

G4. Separate Cases by two or more Respondents.—Two or
more Respondents may, at their own risk as to costs, lodge
separate Cases in the same Appeal.

65. Notice of lodgment of Case.—FEach party shall, after
lodging his Case, forthwith give notice thereof to the other party.

66. Case Notice.—Subject as hereinafter provided, the party
who lodges his Case first may, at any time after the expiration of
three clear days from the day on which he has given the other
party the notice prescribed by the last-preceding Rule, serve such
other party, if the latter has not in the meantime lodged his
Case, with a ““Case Notice,” requiring him to lodge his Case with-
in one month from the date of the seivice of the said Case
Notice and informing him that, in default of his so doing, the
Appeal will be set down for hearing ez parte ns against him, and
if the other party fails to comply with the said Case Notice,
the party who has lodged his Cose may, at any time after the
ex(?n.‘mion of the time limited by the said Case Notice for the
lodging of the Case, lodge an affidavit of Service (which shall set
out the terms of the said Case Notice), and the Appeal shall
thereupon, if all other conditions of its being set down are satis-
fied, be set down exr parte as against the party in default.
Proyided that no Case Notice shall be served until after the com-
pletion of the printing, or re-arrangement under Rule 12, of the
Record, and also {hat nothing in this Rule contained shall
preclude the {mrty in default from lodging his Case, at his own

s

risk as regards costs and otherwise, at any time up to the date
of hearing,

G7. Setting down Appeal and exchanging Cases.—Subject
to the provisions of Rule 43 and of the last-preceding Rule, an
Appeal shall be set down ipso facto as soon as the Cases on both
sides are lodged, and the parties shall thereupon exchange Cases
by handing one another, either at the Offices of one of the Agents
or in the Registry of the Privy Council, ten copies of their res-
pective Cases.

Binding Records, ete.
(8. Mode of binding Records, etc., for use of Judicial Com-

mittee.—As soon as an “Appeal is set down, the Appellant shall
attend at the Registry of the Privy Council and obtain ten
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copies of the Record and Cases to be bound for the use of the
Judicial Committee at the hearing. The copies shall be bound
in eloth or in half leather with paper sides, and six leaves of
blank paper shall be inserted before the Appellant’s Case. The
front cover shall bear a printed label stating the title and Privy
Council number of the Appeal, the contents of the volume, and
the names and addresses of the London Agents. The several
documents, indicated by incuts, shall be arranged in the follow-
ing order: (1) Appellant’s Case; (2) Respondent’s Case; (3)
Record (if in more than one part, showing the separate parts by
incuts, all parts being paged at the top of the page); (4) Supple-
mental Record (if any); and the short title and Privy Council
number of the Appeal shall also be shown on the back.

69. Time within which bound copies shall be lodged.—The
Appellant shall lodge the bound copies not less than four clear

days before the commencement of the Sittings during which the
Appeal is to be heard.

Hearing.

70. Notice of day on or before which Appeals must be set
down for ensuing Sittings.—The Registrar of the Privy
Council shall name a day on or before which Appeals must be
set down if they are to be entered in the List of Business for the
ensuing Sittings. All Appeals set down on or before the day
named shall, subject to any directions from the Committee or to
any agreement between the parties to the contmry,_be gntered in
such List of Business and shall, subject to any directions from

the Committee to the contrary, be heard in the order in which
they are set down.

71. Notice to parties of day fixed for hearing Appeal.—The
Registrar of the Privy Council shall, subject to the provisions of
Rule 42, notify the parties to each Appeal by Summons, at the
earliest possible date, of the day appointed by the Judicial Com-
mittee for the hearing of the Appeal, and the parties shall be
in readiness to be heard on the day so appointed.

72. Only two Counsel heard on a side in Appeals.—At the

earing of an Appeal not more than two Counsel shall be admitted
to be heard on a side.

73. Nautical Assessors.—In Admiralty Appeals the Judicial

Committee may, if they think fit, require the attendance of two
Nautical Assessors.

Judgment.

74. Notice to parties of day fixed for delivery of Judgment.—
Where the Judicial Committee, after hearing an Appeal, decide
to reserve their Judgment thereon, the Registrar of the Privy
Couneil shall in due eourse notify the parties by Summons of the
day appointed by the Committee for the delivery of the Judgment,

s e i S S
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Cuosts.

75. Taxation of costs.—All Bills of Costs under the Orders
of the Judicial Committee on Appeals, Petitions, and other
matters, shall be referred to the Registrar of the Privy Council,
or such other person as the Judicial Committee may appoint, for

taxation, and all such taxations shall be regulated by the Schedule
of Fees set forth in Schedule C. hereto.

76. What costs taxed in England.—The taxation of costs in
England shall be limited to costs incurred in England.

77. Order to tax.—The Registrar of the Privy Council shall,
with all convenient speed after the Judicial Committee huve given
their decision as to the costs of an Appeal, Petition, or other
matter, issue to the party to whom costs have been awarded an
Order to tax and a Notice specifying the day and hour appointed
by him for taxation. The party receiving such Order to tax and
Notice shall, not less than 48 hours before the time appointed for
taxation, lodge his Bill of Costs (together with all necessary
vouchers for disbursements), and serve the opposite party with a
copy of his Bill of Costs and of the Order to tax and Notice.

78. Power of Taxing Officer where taxation delayed through
the fault of the party whose costs are to be taxed.—The Taxing
Officer may, if he think fit, disallow to any party who fails to
lodge his Bill of Costs (together with all necessary vouchers for
disbursements) within the time prescribed by the last-preceding
Rule, or who in any way delays or impedes a taxation, the charges
to which such party would otherwise be entitled for drawing his
Bill of Costs and attending the taxation.

7. Appeal from decision of Taxing Officer.—Any party
aggrieved by a taxation may appeal from the decision of the Tax-
ing Officer to the Judicial Committee. The Appeal shall be heard
by way of motion, and the party appealing shall give three clear
days’ Notice of Motion to the opposite party, and shall also leave
a copy of such Notice in the Registry of the Privy Council.

80. Amount of taxed costs to he inserted in His Majesty’s
Order in 00gncll.—'1‘he amount allowed by the Taxing Officer
on the taxation shall, subject to any appeal from his taxation to
the Judicial Committee and subject to any direction from the

'(‘mnmittep to ﬂle_opntrar,v, be inserted in His Majesty’s Order
in Council determining the Appeal or Petition.

81. Taxation on the pauper scale..—Where the Judicial
Committee directs costs to be taxed on the pauper scale, the Tax-
ing Officer shall not allow any fees of Counsel, and shall only
award to the Agents out-of-pocket expenses and a reasonable
allowance to cover office expenses, such allowance to be taken at
about three-eighths of the usual professional charges in ordinary
Appeals.  Such pauper scale shall apply to and include the appli-
cation upon which leave to appeal in formai pauperis was eranted,

82. Security to be dealt with as His Majesty’s Order in
Council determining Appeal directs.—Where the Appellant has
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lodged security for the Respondent’s costs of an Appeal in the
Registry of the Privy Council, the Registrar of the Privy Council
shall deal with such security in accordance with the directions
contained in His Majesty's Order in Council determining the
Appeal.

Miscellaneous.

83. Power of Judicial Committee to excuse from compliance
with Rules.—The Judicial Committee may, for sufficient cause
shown, excuse the parties from compliance with any of the
requirements of these Rules, and may give such directions in
‘matters of practice and procedure as they shall consider just and
expedient. Applications to be excused from compliance with
the requirements of any of these Rules shall be addressed in the
first instance to the Registrar of the Privy Council, who shall
take the instructions of the Committee thereon and communicate
the same to the parties. If, in the opinion of the said Registrar,
it is desirable that the application should be dealt with by the
Committee in open Court, he may direct the party applying to
lodge in the Registry of the Privy Council, and to serve the
opposite party with, a Notice of Motion returnable before the
Committee, . ‘

84. Amendment of documents.—Any document lodged in
connection with an Appeal, Petition, or other matter pending
before His Majesty in Council or the Judicial Committee, may be
amended by leave of the Registrar of the Privy Council, but if
the said Registrar is of opinion that an application for leave to
amend should be dealt with by the Committee in open Court, he
may direct the party applying to lodge in the Registry of the
Privy Council, and to serve the opposite party with a Notice of
Motion returnable before the Committee.

85. Affidavits may be sworn before the Registrar of the Privy
Council.—Affidavits relating to any Appeal, Petition, or other
matter pending before His Majesty in Council or the Judicial
Committee may be sworn before the Registrar of the Privy
Couneil.

86. Change of Agent.—Where a party to an Appeal, Petition,
or other matter pending before His Majesty in Council changes
his Agent, such party, or the new Agent, shall forthwith give
the Registrar of the Privy Council and the outgoing Agent notice
in writing of the change, and shall amend the Appearance accord-
ingly. Until such notices are given the former Agent shall be
considered the Agent of the party until the final conclusion of the
Appeal, Patition, or other matter.

87. Scope of application of Rules.—Subject to the provisions
of any Siatute or of any Statutory Rule or Order to the contrary,
these Rules shall apply to all matters falling within the Appellate
Jurisdietion of His Majesty in Couneil.

88. Mede of citation and date of operation.—These Rules may
be cited as the Judicial Committee Rules, 1925, and they shall
come into operation on the lst day of January, 1926.
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SCHEDULE A.

Rules as to Printing.

I. All Records and other proceedings in Appeals or other
matters pending before His Majesty in Council or the Judicial
Committee which are required by the above Rules to be printed
shall be printed in the form known as Demy Quarto.

II. The size of the paper used shall be such that the sheet,

when folded and trimmed, will be 11 inches in height and 8}
imnches in width.

ITI. The type to be used in the text shall be Pica type, but
Long Primer shall be used in printing accounts, tabular matter
and notes. The number of lines in each page of Pica type shall be

47 or thereabouts, and every tenth line shall be numbered in the
margin,

IV. Records shall be arranged in two parts in the same
volume, where practicable, viz. :—

Part I. The pleadings and proceedings, the transeript of
the evidence of the witnesses, the J udgments, Decrees,
ete., of the Courts below, down to the Order admitting
the Appeal.

Part II. The exhibits and documents.

V. The Index to Part I shall be in chronological order, and
shall be placed at the beginning of the volume.

The Index to Part II shall follow the order of the exhibit
mark, and shall be placed immediately after the Index to Part I.

. VL Part I shall be arranged strictly in chronogical order,
.., in the same order as the index.

Part IT shall be arranged in the most convenient way for the
use of the Judicial Committee, as the circumstances of the case
require. The documents shall be printed as far as suitable in
chronological order, mixing Plaintift’'s and Defendant’s docu-
ments together when necessary. Each document shall show its
exhibit mark, and whether it is a Plaintiff's or Defendant’s doeu-
ment (unless this is clear from the exhibit mark) and in all cases
documents relating to the same matier, such as

(a) a series of correspondence, or
(b) proceedings in a suit other than the one under appeal,

shall be kept together. The order in the Record of the documents
m Part IT will probabiy be different from. the order of the Tadex,

and the yroper page number of each document shall be inserted
in the printed Index.

The purties will be responsible for arranging tha Record in
proper order for the Judicial Committee, and in difficult cases
Counsel may be asked to settle it.

VII. The documents in Part I shall be numbered consecutively,

The documents in Part IT shall not be numbered, apart from the
exhilit mark.
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. VIII. Each document shall have a he
sist of the number or exhibit mark and
document in the Index, without the date.

IX. Each document shall have a marginal note which shall
be repeated on each page over which the document extends, viz. :—

ading which shail con-
the description of the

Parr 1.

(@) Where the case has been before more than one Court, the
short name of the Court shall first appear. Where the case has
been before only one Court, the name of the Court need not appear,

(b) The marginal note of the document shall then g
consisting of the number and the description of the document in
the Index, with the date, except in the case of oral evidence.

(¢) In the case of oral evidence, ‘‘Plaintiff’s evidence’’ or
“Defendant’s evidence'’ shall appear beneath the name of the
Court, and then the marginal note consisting of the number in the
Index and the witness's name, with ‘“‘examination,’”” cross-
examination,”’ or “re-examination,”’ as the case may be.

appear

Part IT.

The word “Exhibits' shall first appear.

he marginal note of the exhibit shall then appear consisting

of the exhibit mark and the description of the document in the
Index, with the date.

X. The parties shall agree to the omission of formal and
irrelevant documents, but the description of the document ma
appear aboth in the Index and in the Record), if desired, wit
the words “‘not printed’”’ against it.

A long series of documents, such as accounts, rent rolls,
inventories, etc., shall not be printed in full, unless Counsel so
advise, but the parties shall agree to short extracts being printed
as specimens,

XI. In cases where maps sent from abroad are of an incon-
venient size or unsuitable in character, the Appellant shall, in
agreement with the Respondent, prepare in England, from the
maferials sent from abroad, maps drawn properly to scale and
of reasonable size, showing, as far as possible, the claims of the
respective parties, in different colours.

SCHEDULE B.

Countries and places referred to in Rules 22, 29 and 34.
Australia,
British Honduras.
British North Borneo.
Brunei,
Ceylon.
China.
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Fastern African Dependencies.
Falkland Islands.
Federated Malay States.
Fiji.

Hong Kong.

India.

Mauritius.

New Zealand.

Persia.

Seychelles.

Somaliland Protectorate.
Straits Settlements.

SCHEDULE C.

Part I.

Fees allowed to Agents conducting Appeals or other matters before the

Judicial Committe of the Privy Council.
(334 per cent. is added to these fees.)

Retamer fee ..

Drawing Appearance or Caveat.

Perusing printed Record, for every printed sheet, of 8 pages
Perusing written Record, for every 25 folios

Drawing Index % .. per folio
Drawing Mnrgmal Notes and Hundmgs e .. per folio
Attendmg at the Registry to examine proof print of Record with the
certified Record ry p 3 Ces mper day
per-half-day

Correcting revised print of Record, per sheet of § pages—
Foreign or Indian cases
Other cages

Instruction for Petition or Motion, or to Oppose
Instructions for Petition of Appeal ..
Instructions for Case e o .
Drawing Petition, Motion, Case or Aﬁidavnt. o .. per folio
Copying Petition, Motion, Case or Affidavit .. .. per folio
Correcting proof of Case, per sheet of 8 pagbs—

Foreign or Indian cases

Other cases

Drawing and fair copy Case Notice e ‘.

Perusing Petition, Motion or Affidavit . .. per folio
Perusing Petition of Appeal A o8 . o)
Perusing Case, per printed sheet of 8 pages o

Instructions for and preparing Retainer to Counsel

Instructions to Counsel to argue an Appeal

Instructions to Counsel to argue a Petition or Motion
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Instructions to printer .. o oo v .. 010 0
Attending Consultation .. o 1 0 0
Attending at the Council Chamber for the hearing of a Petmon or Mouon 1 6 8
Attending at the Council Chamber all day on an Appeal not called on 2 6 8
Attending the hearing of an Appeal o3 .. perday 3 6 8
Attending a Judgment .. e v ve Yol 618
Approving draft Order .. g o oo 010 0
Attendances generally oin .. 010 0O
Attendances on Counsel where fee i3 30 guineas or over .. te il 1020
Drawing Bill of Costs .. o ot .. perfolio 0 1 0
Copying Bill of Costs .. . .. perfolio 0 0 6
Attending Taxation of Costs of an Appeal 220
Attending Taxation of Costs of a Petition or Motion Sanalon k20
Sessions Fee for each year or part of a yesr from the date of Appeamnce

(in Appeals only) .. e 3 30
Letters, ete. (in Petitions) ot s o S B0 )
Letters, ete, (in Appeals)—

For 1st year s 2.2 0

For each following vear >, i 7 R B )

Part II.
Couricil Office Fees.

Entering Appearance .. -4 5 % e 010
Amending Appearance i 3 S B D)
Examining proof print of Record wuh the oertxﬁcd mcortl at the

Registry (chargeable to Appellant only) .. .. perday 0

per half-day
Lodging Petition of Appeal 22
Lodging Petition for special leave to appeal
Lodging any other Petition or Motion
Lodging Case or Notice under Rale 60

Setting down Appeal (chargeable to Appellant only) 2
Setting down Petition for npeunl Ieavo to appeal (churgeable to Peti-

S 1 = 1D 80 - IS
S cCcocCc oo

tioner only) X 200
Setting down any other Petmcn (dmrgonblo to P(-mmner onlv) o0 100
Summons 1 00
Committee Report on Pomlon 2 00
Committee Report on Appeal 3 0.0
Original Order of His Majesty in Council determmmg an ‘\m)t“l’ & 0 0
Any other original Order of His Majesty in Council A
Plain copy of an Order of His Majesty in Council A
Original Order of the Judicial Committee o i ve, 20 °0
Plain copy of Committee Order 7 ¥ i v 050
Lodging Affidavit 5 e e o «o 010 0
Cortificate delivered to parties §y e * =5 . 010 0
Lodging Caveat b e e G 3o, ik 0an0
Sabpena to witnesses . . e o o (0 2 ¢t 991 |

Taxing Fee 6d, for cach pound allowed, or a feaction thereof, ap to £300, and one
per cent. beyond that sum, calculated at the rate of s, for cach £25, or a
portion theraof.
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4.—Civil Suits relating to Wards’ Estate.

1. Duties of Managers in Wards’ suits.—In Court of Wards’
suits the duties devolving on the Collector in Government suits
will ordinarily be performed by the Manager under the control of
the Collector, except that the Jixecution Register shall be kept by
the Manager in duplicate, and one copy shall be submitted on the
15th of each month for the inspection of the Collector.

2. Inquiries in Wards’ cases—Inquiries in Court of Wards’
cases shall be made by such officers as the Manager, under the
general control of the Collector, may appoint.

3. Manager to submit half-yearly statement of decrees.—
The Manager shall submit half-yearly to the Collector a statement
in the form prescribed by Rule 30, Chapter IV, for Government
cases.

4. Registers for Wards’ suits.—Separate registers in Forms
B and O given in Appendix A similar to those prescribed for
Grovernment suits, will be used for Wards’ suits. In the column of
remarks of Register B it will be noted whether the suit was refer-
red to the Legal Remembrancer.

5. Payment of sums due for Wards’ cases before release of
estate.—The Collector shall, whenever any estate under his admin-
istration is about to be released, ascertain from the Legal Remem-
brancer whether any sums are due on account of the legal busi-
(xiuess of such estate; and, if so, he shall at once remit the amount

ue.

6. Information to Legal Remembrancer when taking charge
of Wards’ estate.—\Whenever the Court of Wards takes charge of
an estate it shall, if any lLitigation connected with the estate is
pending in the High Court, submit to the Legal Remembrancer
a list of the pending cases, and the name of the ward, together with
an ilfhf‘ﬂ"lt» in proper form, to enable the Government Pleader in
the High Court to have substitution or addition of parties duly
made in the record of the proceedings of the High Court in con-
nection with litigation. Except for special reasons, the conduct
of all such pending cases shall be placed in the hands of the Gov-
ernment Pleader. If the Court of Wards desives to retain the
services of pleaders or counsel previously employed in addition to
or in place of the Government Pleader it shall inform the Legal
Remembrancer.

1. colleptor authorized to apply for stay of execution pro-
ceedings.—('ollectors are authorized to apply under section 10C of
Bengal Act IX of 1879, at any time within a year after the Curt
of Wards assuimes charge of any estate, to the Civil Court to stay
any ]n'?(-qwh‘ngs in the matter of any process of execution which
such Civil Court may have divected to issue against any immov-

able property of the ward or i} 3 : ARYSC
Stauding thel'(‘nn 3 o th@l‘e‘)f g
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8. Collector’s and Commissioner’s powers in Wards’ suits.—
Under section 15 of Bengal Act IX of 1879, the Court of Wards
has delegated—

(z) To Collectors—

(a) Powers under section 52 to nominate or substitute any
person to be the next friend or guardian for any par-
ticular suif.

(b) Powers under section 53 to sanction the payment of costs
and damages in a suit decided finally against a ward.

(¢) Powers to file applications under section 105 and suits
under section 106 of the Bengal Tenancy Act subject
to the provisions of Rule 167 of the Wards’ Manual,
1928.

(d) Powers to sanction the institution of suits of the value
of Ks. 500 and under, informing the Commissioner of
the action taken by him in cases in which the value is
over Rs. 100, and sanctioning the defence of such suits
when instituted against the estate.

(it) To Commissioners—

Powers under section 55 to sanction the institution
and defence of suits on behalf of a ward.

. The order sanctioning the filing of applications or the institu-
tion of suits under sub-clauses (z) (¢) and (d) and (i) above
must be in writing, must bear the personal signature of the officer
authorised to sanction the institution of the suit, and must be filed
with the .plaint in every suit. A general order or an order by
telegram is not admissible, and a telegram, if acted on, must be
supplemented by a post copy or formal order as referred to above.
A Manager or Collector may, however, in anticipation of sanc-
tion, file a plaint or appeal under the first proviso of section 55 to
avoid limitation; when this is done, the circumstances should be
stated and the Civil Court asked to stay proceedings till the
necessary sanction is received. )

_ 9. Sanction for institution of suit or appeal.—The atten-
tion of Managers and Collectors is drawn to the last paragraph
of the preceding rule and to rule 15 below, and they are specially
requested to submit their proposals in proper time so as to admit
of their obtaining the sanction of the proper authority before the
institution of a suit or an appeal. :

10. Conduct of suits.—A fter institution, Government suits in
all cases and Wards’ suits as a general rule will be conducted by
the Collector under the supervision of the Commissioner; but in
the case of large estates with experienced Managers, the conduct

of such suits may, with the sanction of the Commissioner. be left to
the Managers.

I1.  Collector’s power to sanction defence of appeals.—-The
Collectors are also authorised to sanction the defence of appeals
without reference to any higher authority in the following cases:
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subject to the proviso that the advice of the Legal Remembrancer
should be taken when necessary.

(1) Where a suit has been instituted by a Wards estate with
proper sanction and has been decreed in full.

(2) Where a suit has been instituted against a Wards Estate
and defended with proper sanction and has been dismissed.

12. Local Pleader to be consulted.—Collectors or Managers
before instituting or defending such suits should obtain the opinion
of the local pleader employed by them, and should be careful not
to enter upon any suit which may probably involve important
issues without reference to the Legal Remembrancer or the Board
or the Government, as the case may be.

13. Reference to Legal Remembrancer, if necessary.—When-
ever the Commissioner sees reason to apprehend that any case 1s
likely to assume unforeseen importance, he should call for such
information as will enable him to judge whether the advice of
the Legal Remembrancer is necessary, and, if such advice seems
necessary, should forward the papers to the Legal Remembrancer.

14. Reference to Board or Covernment if appeal appears
necessary.— Whenever an appeal appears to be necessary in a case
conducted without reference to the Legal Remembrancer, a
reference should be made to the Board or the Government as the
case may be, in respect of estates with current rent and cess
demand of over Rs. 1,00,000 and to the Commissioner in all other
cases so as, if possible, to admit of their passing orders in time
for the institution of the appeal ; but if orders are not received in
time, the appeal may be instituted.

Nore.—An appeal under section 51 (1) of the Public Demands Recovery
Act, 1913, on behalf of a Ward's estate against the orders of a Certificate
Officer may he made without reference to any authority higher than the
Collector unless the case is one of an wunusual and  specially difficult

charncter. (Board's Wards' Proceedings of 11th August 1838, No. 20,
Collection 10, File 168 of 1888)

15. Copies of papers to be sent up in appeals.—The papers
sent up should be—
(1) Copy of plaint,
(2) Copy of reply.
(3) Copy of decision.
(4) Copy of decree (if necessary ).
(5) Copies of e\'iden?e of witnesses and of any other docu-
ments filed which were not included in the brief,

(6) Copies of any other additional statement or important
application with the orders passed on them.

(7) Copy of grounds of appeal.
(8) (]c)p}' of Government Pleader’s opinion,
() Collector’s remarks.

16. Court of Wards’ cases on the Origi i i
ginal Side of the High
Court or the Small Cause Court, Calcutta.—Works on behalf %f
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the Court of Wards in connection with matters arising on the Ori-
ginal Side of the High Court or in the Small Cause Court, Calcutta,
are done through private agency without having recourse to the
Legal Remembrarcer.

[Board’s letter Nos. 1705-09 W., dated 10th February, 1927.]

5.— Procedure for conduciing Civil Suits in which Covernment is
a party on behall of the Eastern Benga! Railway.

1. Service of notice to eject.—An outsider encroaching on
Government land or a licensee whose license is not renewed will
be served with an ejectment notice, duly signed by the Agent, to
E;Tac:}te the land on or before the specified time as per Ejectment

otice.

2. Institution of Ejectment suit.—If, in spite of the receipt
of the Ejectment Notice the party doks not vacate the Railway
land in due time, the Executive Engineer concerned is authorised
to make amangements for instituting an Ejectment suit against
the party, the Agent’s signature on the Ejectment Notice being
equivalent to his sanction to the proposed suit.

3. Preparation of statement of facts,.—The Kxecutive Engineer
will then prepare a statement of facts as required under rule 1,
Chapter 111 (Civil Suit Rules) and forward the same together with
the necessary Schedule to the Government Pleader concerned for
drawing up the draft plaint;

4. Drawing up of draft plaint.—The Government Pleader on
thus being requisitioned by the Executive Engineer, will draw up
the draft plaint and return all papers to the Executive Engineer
along with his opinion, as regards the validity of the suit on the
statement of facts, supplied by the Executive Engineer together
with an estimate for cost of Court-fee stamp, etc., for the plaint.

5. Sending up of draft plaint to Chief Engineer.—The Ilixe-

cutive Engineer will then forward the draft plaint along with
the Schedules, statement of facts and Government Pleader’s
opinion to the Chief Engineer at the same time informing him
of the amount that will be required for the purpose of court-fee
and stamp, etc., as per estimate by the Government Pleader.

G. Reference to Agent and Legal Remembrancer.—The
Chief Engineer will then move the Agent to obtain the approval
of the Legal Remembrancer of the draft plaint and on its
receipt from him will return the same to the Execufive Engineer
and sanction the estimated amount of Couri-fee stamp, ete., if
within his power of sanction; if not, he will obtain Agent’s
sanction to the same and communicate it to the Executive
Engineer who should draw the money by Pay Order sent to the
Chief Auditor as at present.

7. Purchase of stamp, etc.—The Executive Engineer will
then send his General Assistant Clerk or a responsible subordinate
to purchase the Court-fee stamp, ete., and hand over the same (and



T PR S,

-

s

79

not cash for the stamp) to the Government Pleader with a letter
from the Executive Engineer authorising the Government Pleader
to draw the plaint on stamped paper.

8. Sending of stamped plaint to Chief Engineer.—The Goyv-
ernment Pleader will then send the stamped plaint to the Execu-
tive Engineer who will forward the same to the Chief Engineer for
obtaining the Agent’s signature thereon.

9. Agent’s signature on plaint.—The Chief Engineer in his
turn will have the stamped plaint signed by the Agent immedi-
ately and return the same fo the Executive Engineer for institu-
tion of the suit tl_u'ough the Government Pleader.

10. Payment of cost for summons of witnesses.—The Gov-
ernment Pleader will be given an imprest of Rs. 30 for cost of
summons, ete., contemplated in Rule 23, Chapter IIJ (Ql?ll
Suit Rules), as amended by Government of Bengal, Judicial
Department, Notification No. 1227J., dated the 25th March 1919.
He should submit an account for recoupment in the same way as
is done by the Executive Engineer who will instruct the Govern-
;nent Pleader in detail on this point and provide the necessary
orms,

11. Submission of bills,.—On _final disposal of the suit the
Government Pleader will submit a bill for his professional fee in
accordance with Rule 2, Section b5, Chapter II, ante together
with a detailed account of expenditure properly supported by
vouchers or in absence of supporting vouchers the detailed account
prepared and signed by the clerk of the Government Pleader and
countersigned by him to the Executive Engineer who after check
will forward the same to the Chief Engineer for arranging pay-
ment to the Government Pleader in the usual way.

Nore.—No bill for professional fee of the Government Pleader will be

Pﬂﬁtsed for payment, unless it is accompanied by the detailed accounts of the
suit,

12.  Submission of account to Chief Engineer and Chief
Auditor.—As soon as a suit is instituted in the Court, the Execu-
tive Engineer will at once submit an account of the money drawn
v him for Court-fee stamp, ete., together with an intimation of
the date of institution of the Suit to the Chief Engineer for
check and transmission to the Chief Auditor to enable the latter
officer to clear his suspense balance expeditiously.

_ 13. Rules regarding defence of suits,.—Suits in which the
Government is the defendant will be conducted in accordance

with Rules 29 to 39, Chapter TIT (Civil Suit Rules).

14.  Employments of pleaders at subdivisions.—In Munsif’s
Courts in some subdivisions where there is no (Government
Pleader a local Pleader may be engaged by the Executive
Engineer in consultation with the Govermnent Pleader of the
district. The Executive Engineer will arrange to obtain sanction
in the usual way to the approximate fees payable to the pleader
for his professional services in connection with the suit and may
pay the Pleader from the Executive Engineer’s Tmprest money.
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6.—Rules regarding adoption of measures for preventing
institution of groundless civil suits.

Procedure to be followed in connection with the India Gow
ernment, Home Department, No. 967, dated the 9th July 1906, in
cases in which groundless civil suits are instituted in Courts
situated at such a distance from the homes of the defendants that
it is practically impossible for them to contest the eclaims
satisfactorily : —

1. Magistrate to communicate with Criminal Investigation
Department.—On receipt of intimation that a fraudulent civil suit
has been instituted or a fraudulent decree obtained at a distant
Court against a resident of Bengal, the District Magistrate, or, in
Calcutta, the Commissioner of Police, shall at once communicate
with the Criminal Investigation Department, Bengal, and at the
same time inform the Magistrate of the distriet in which the suit
has been instituted.

If the case is instituted or fraudulent decree obtained in the
Small Cause Court of Calcutta, only the Deputy Inspector-General
of Police in charge of the Criminal Investigation Department,
Bengal, shall be communicated with.

2. Criminal Investigation Department to make inquiries.—
The Deputy Inspector-General of Police in charge of the Criminal
Investigation Department, Bengal, on receipt of such information
or information from other sources shall at once cause an enquiry
to be made with a view to ascertain the truth or falsity of the
suit, and shall communicate the result of such enquiries to the
Magistrates concerned.

3. Arrangement for defence or setting aside decree.—If on
enquiry the case or decree is found to be fraudulent the Criminal
Investigation Department, Bengal, in consultation with the Magis-
trate of the district where the case has been instituted, shall
arrange for the proper defence of the suit at the expense
of the State or the necessary application for setting aside the
decree. TIf the decree was passed er-parte an application for
setting it aside shall be made to the Court concerned within 30
days from the date on which the passing of the decree came to the
knowledge of the defendant.

4. Application for sanction to prosecute.—If the suit be
dismissed or withdrawn, o the time for setting aside the ez-parte
decree have expired, and if clear evidence be forthcoming that the
suit has been fraudulently instituted, an application under sec-
tion 195, Criminal Procedure Code, shall without delay be made
to the Court concerned either through the defendant or by the
Public Prosecutor or the Deputy Inspector-General of Police in
charge of the Criminal Investigation Department, Bengal, for
sanction to prosecute the plaintiff and his abettor, if any.

5. Reference to Legal Remembrancer.—When sanction is
obtained the Public Prosecutor or any other competent pleader
shall, with the sanction of the Legal Remembrancer, be appointed
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by the District Magistrate to conduct the prosecution of the case
in the Criminal Court.

The Public Prosecutor of Calcutta shall prosecute cases in which
sunction is granted by the High Court or the Small Cause Uourt
of Calcutta.

6. Disbursement of expenses.—Iixpenses incurred in the Civil
Courts in Bengal and the Small Cause Court, Calcutta, shall be
borne by Government and be met by the Deputy Inspector-General
of Police in charge of the Criminal Investigation Department,
Bengal, who has been granted a special sum for the purpose.
Expenses incurred in prosecutions in Criminal Courts shall be
met by the Magistrate in whose Court the case is tried as in
other Crown cases.

7. Suits instituted in another province.—If a suit be insti-
tuted in any other province against a resident of Bengal, the
Deputy Inspector-General of Police in charge of the Criminal
Investigation Department, Bengal, on receipt of intimation from
the District Magistrate, shall at once communicate with the
Deputy Inspector-General of Police in charge of the Criminal
Investigation Department of the province in which the suit has
been instituted, who will act according to the rules of that pro-
vince. The Deputy Inspector-General of Police in charge of the
‘riminal Investigation Department, Bengal, shall at the same
time cause an enquiry to be made in this province and forward the
papers to the Deputy Tnspector-General of Police in charge of the
Criminal Investigation Department of the province in which the
suit was instituted.

3. Suits instituted in Bengal against resident of another

-province.—On receipt of information from Magistrates or the

Criminal Tnvestigation Department of another province of a suit
instituted in the Civil Courts in Bengal or the Small Cause Court,
Calcutta, against a resident of that province, the Criminal Investi-

gation Department, Bengal, shall proceed according to the fore-
going rules.

9. Power of Attorney.—A general power-of-attorney shall,
whenever possible, be taken from the defendants in favour of the
Deputy Inspector-General of Police in charge of the Criminal
Investigation Department, Bengal, or of any other officer selected
by the Deputy Inspector-General of Police.

10. Control of cases.—The conirol of these cases both in the
Civil and Criminal Courts shall remain with the Deputy Inspector-
General of Police in charge of the Criminal TInvestigation
Department, Bengal,

7.—Ceneral Rules.

1. Requisition of papers by Board or Government in suits of
the Revenue Department,—With reference to Rule 9, Chapter
T1I (of the Civil Suit Rules) the Board or the Government, as the

6
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case may be required that a copy of the brief or of so much of
the brief as is necessary shall be submitted to it—

(a) in all cases in which a suit is brought against Government
or the Court of Wards to contest, set aside, or modify and proceed-
ings of the Revenue authorities in which the Board or the Gov-
ernment has taken a part; in cases affecting the right of Govern-
ment to lands taken possession of as islands; and in cases affecting
the right of Government to assess alluvial inerements;

(h) in cases instituted by under-tenants or raiyats to contest
enhancements of rent, whether in Government estates, Wards”
estates, or in estates the property of private individuals brought
under settlement, In such cases when several suits are instituted
on similar grounds, it will only be necessary to send up a copy
of the brief in one typical case, with a report explanatory of the
general circumstances.

9. Preparation of brief.—The copy of the brief required is a
copy of the statement of facts which is drawn up for the Legal
Remembrancey according to rule 6, and rule 37, Chapter 111 (Civil
Suit Rules), and of any other papers which may be material to a
proper understanding of the merits of the case.

3. Reference regarding notice to Board or Covernment.—
When a notice is received of a suit which will, if instituted, come
within the meaning of clause (a) or (b)) above and the suit is
likely to be of importance, copy of the report sent to the Legal
Remembrancer under Rule 29, Chapter IIT (Civil Suit Rules),
should be forwarded to the Board or the Government, as the case
may be, so that the Board or the Government may have opportun-
ity of indicating the points on which further information appears
necessary before the institution of the suit.

4. Consultation with Board of Revenue.—The T.egal Remem-
brancer is to consult the Government or the Board in cases
involying general revenue questions, or affecting seriously the
interests of Government in the Revenue Department.

5. Preparation of pleadings.—Where Head of the district
exercises hoth revenue and judicial powers the assistant to the
principal District Officer must, in communication with the Gov-
ernment Pleader, where there is such an officer, or, where there
is not, with a pleader selected from the local courts, prepare the
pleadings in all Government suits and send them to the Legal
‘ Remembrancer through the Commissioner, for orders and instruc-
tions, care only being taken that no case which the assistant has
previously taken part in preparing is made over to him for trial,

G. Deputation of technical adviser in diara resumption pro-
ceedings.—In important cases of relay in connection with diara
resumption proceedings the Collectors should instruct the Govern-
ment pleaders to ask courts for appointment of technical experts
from the office of the Director of Surveys as Commissioners, If
the court refuses and appoints a local pleader-commissioner, the
matter should be reported to the Board, who will decide \vh;'ﬂwx-‘
the case is sufficiently important to justify asking the Director
of the Department of Land Records to depute the technical
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adviser of one of the major settlements to watch the proceedings.
A prayer for appointment of an expert should be included in the
draft written statement submitted to the Board and l.egal
Remembrancer for approval with briefs of these civil suits.

7. Legal Remembrancer to be consulted in every stage of
litigation—When time will permit, and when legal questions of
importance or difficulty arise, the Legal Remembrancer should
be consulted in every stage of litigation conducted on behalf of
Government.

3. GCovernment Pleader to take particular instructions when
necessary.— Whenever any particular instructions seem requisite
in the conduct of any suit, appeal or miscellaneous proceeding
the (Government Pleader shall take the orders of the Collector
and act upon them.

9. Collector may apply for extensiori of time and, if applica-
tion is refused, will give instructions for filing written statement.—
Whenever the Collector shall deem it advisable to ask that an
extension of time may be granted for any purpose, he shall
instruct the Government Pleader to apply for such extension.
Should the Court refuse to grant the extension of time applied
for, the Collector shall instruct the Government Pleader to file
such answer as the Collector may think fit, and shall. transmt
a copy of such answer to the Commissioner, advising him of what

has been done.

10. Institution or defence of civil proceeding in High Court.—
No civil proceeding of any kind shall be instituted or defended in
{he High Court unless under the orders of the T.egal Remem-
rancer.

11. GCovernment Pleader to draft plaints, etc.—All plaints,
answers and written statements should be drafted by the Govern-
ment Pleader in English, and should be filed in Court in English
unless there be good reasons for using the vernacular.

12. English translation of vernacular paper.—Whenever any
document or paper in the vernacular is submitted to the Legal

Remembrancer it should be accompanied by a translation in
English,

13. Expenses for taking copies of papers,—Copies of papers
which the Government Pleaders are required to take under these
rules shall be paid for by the Collector as part of the expenses
of the suit. Such expenses may be passed by the Collector.

14. Copies of correspondence.—(ollectors are not, as a rule,
permitted to grant any copies of correspondence between the
several officers of Government on the subject of suits without
previous sanction obtained from the Commissioner in case of
estates with current rent and cess demand of Rs. 1,00,000 and less.
For estates with a higher demand, the sanction of the Board
should be obtained. Copies of correspondence which has passed
between the T.egal Remembrancer and the Commissioner or
Collector may, however, he given with the sanction of the Legal
Remembrancer.



84

15. Rules applicable to wards, District Boards, etc.—The
rules in this Chapter and in the foregoing Chapters shall apply
not only to Government cases, but to all cases connected with
the Court of Wards, and every other institution or department
controlled or superintended by Government officers.

16. Procedure to be adopted by Heads of Departments.—
The word “‘Collector’” in all these rules includes Heads of
Departments of the local Government in connection with cases
arising in their own Departments. Such officers shall conduct
all cases arising in their own departments in direct communica-
tion with the Government Pleader of the District and the Legal
Remembrancer, instead of through the Collector and the Commis-
sioner. These officers will keep Register B in the form given in
the Appendix, and submit to the Legal Remembrancer on the
15th of January each year Returns F (Part I) and F (Part 1I)
prescribed by Rule 19 below. But when a decree is obtained in
any suit, it shall be transferred to the Collector of the distriet
for execution, and that officer shall enter it in his register of
execution cases and shall thenceforth be responsible for the
realization of all sums due on if.

17. Duties of Government Solicitor in civil suits.—The Gov-
ernment Solicitor deals with questions of civil law exclusively
relating to or arising in the local jurisdiction of the Original
Side of the High Court, Calcutta. e gives advice and acts for
Government in all civil suits on the Original Side of the High
Court or in the Small Cause Court, Caleutta, in the same manner
as Government Pleaders work in the mufassal for District Officers.

In practice, where the head of a department proposes to insti-
tute a suit in either of these Courts or receives a notice under
section 80, Civil Procedure Code, of the intention to file a suit
therein he will, as far as possible, ascertain the facts and (in the
case of a notice within 15 days from the date of receipt of the
notice) send all papers and information collected to the Govern-
ment Solicitor for his opinion. The Government Solicitor will
record hig opinion and return it with the papers at the earliest
possible moment. When requisition for such opinion involves
sending confidential documents to the Government Solicitor, the
officer consulting him shall himself or through an officer acting
on his behalf see the Government Solicitor with the confidential
papers and discuss the case with him direct giving particular
instructions (and caution, ete.) about the confidential documents.
Tf in any case, the Government Solicitor wishes to retain a confi-
dential document, such document shall be separated from the
general file and personally made over to the Government Solicitor
taking from the latter a receipt therefor.

No copy of the confidential papers gshall be allowed and the
Government Solicitor, when taking the opinion of the Advocate-
General or Standing Counsel, should arrange so that he himself
will explain to the law officer the nature of the confidential docu-
ments.

On receiving the papers from the Government Solicitor, the
head of the department will forward the same to the TLegal

TEL weaw Ve
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Remembrancer, with a clear statement of facts, for his advice.
Ordinarily no confidential papers should be sent to the Legal
Remembrancer unless they have a direct bearing on the matter
on which his opinion is solicited.

The proposed suit will then be instituted or defended as the
Legal Remembrancer advises, all further action being taken in
direct communication with the Government Solicitor.

Note.—The Government Solicitor is entitled to his bills of charges for

defending a Government servant when sued by a private party and Govern-
ment. undertakes the defence.

18. Register B of suits and appeals.—All civil suits and
appeals to which Government is a party shall be entered in the
Register marked B in the Appendix,

19. Annual Returns.—Annual veturns in Forms F and G will
be submitted by the Collector to the ILegal Remembrancer.
Return F will consist of two parts—Part I, Statement of Original
Suits, and Part 1I, Statement of Appeals. Return G will con-
sist of two parts—Part I, Statement of Cost in Original Suits,
and Part II, Statement of Cost in Appeals. These returns should
be submitted to the T.egal Remembrancer on or before the 15th
January of each year.

20. Suit instituted in another province.—When a suit is
instituted in another province against an officer belonging to the
Bengal Presidency, a vakalatnama on the form below has to be
signed by the officer concerned and sent to the Legal Remem-
brancer of the Provinee in which the suit is instituted for engaging
pleaders to defend the suit on his behalf.

VAKALATNAMA.

Ix e Court or

In the matter of suit No. of
' Plaintiff.
rersus
Defendant.
1 hereby put

in my place and stead to appear, plead and act for me in the
above matter and to do all such acts as he shall deem necessary.

Stgnature,

L’l: Function of the Commissioner of Excise—In cases connect-
ed with the administration of the excise, the Commissioner of
Excise exercises the functions assigned to Commissioners by these
rules, except those relating to execution of decrees.
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CHAPTER 1IV.

Execution of Decrees.

1. Copy of decree to be sent to Collector.—When a decree has
been passed in favour of Government, the Government Pleader
shall at once apply for a copy of the same and forward it to the
Collector. A decree dismissing a suit against Government 1s a
decree in favour of Government.

9. Entry of decrees in execution registers.—Upon receiving a
copy of the decree, the Collector shall enter the same in his
Register C. The Collector shall keep up two execution registers
in Forms C and D—C for cases in which decrees have been given
in favour of Government, and D for cases in which stamp-fees
have to be realised in pauper suits. A separate page should be
reserved for each decree.

3. Entry in register for pauper suits,—In pauper suits, when
the quarterly statement showing the stamp-fees which are due to
Government is received from the Civil Court, the Collector shall
enter the same in his register for pauper suits.

4. Execution of decree,—When a decree has become final,
either from not being appealed against or from being confirmed
on appeal, steps should at once be taken for executing the same.

5. Application for execution.—Where special reasons exist,
execution can be applied for as soon as the decree has been passed.

6. Instruction for satisfaction or taking out of execution.—
When the Government Pleader receives from the Collector instruc-
tions to satisfy or to take out execution of a decree, he shall note
the date of receipt on the back of the instructions, and shall then
at once carry them into effect, and shall be from the date of receipt
of instructions responsible for all proceedings in Court in further-
ance of them.

7. Inquiry about debter’s property.—Before application is
made for the execution of a decree, the Collector shall ascertain
wlmt.p_roperty, movable or immovable, the dehtor possesses.
Inquiries of this nature can be made through such trustworthy
agency as the Collector may think proper to employ. Bond fide
travelling expenses incurred by the officer deputed by the Collector
to make the inquiry should be allowed.

. 8. List of dektor’s property.—The officer to whom the inquiry
as been enfrusted shall, after completing his investigation,
furnish the Collector with a list of the debtor’s property, giving
in the case of both movable and immovable property a complete
description of the same sufficient for its identification by the
officer deputed to attach it, and the evidence available to show
that the property in question belongs to the debtor.

9. Further instructions for execution.—After receiving the
above report, the Collector, in case the debtor does not come
forward to make arrangement for the settlement of the decree
shall furunfh the Government Pleader with a copy of the list of
the debtor’'s property, and such further instructions and papers
as may be necessary to enable the Government Pleader to apply

for the execuiton of the decree,
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10. Attachment of debtor’s property.— [ pon the Court 1ssuing
orders for the attachment of the debtor’s property, the Collector
shall depute someone to accompany the attaching officer and to
point out the property.

11. Claims by third parties.—In case claims are made by
third parties to the property attached, the officer on whose report
the property was attached shall be directed to collect the evidence
by which it is proposed to show that the property belongs to the
debtor, and he shall be present in Court and instruct the Govern-
ment Pleader when the case comes on for trial.

12. Execution not te be delayed during pending of appeal.—
Txecution should not be delayed fill the period of appeal has
passed or while an appeal is pending. All applications to stay
execution pending appeal should be strenuously resisted unless
and until good and sufficient security has been given. Delay for
an appeal is often fatal to the recovery of the sum rlec_ree@. and
many judgment-debtors resort to an appeal simply to gain time fo
alienate the property. If the decree be reversed in appeal,
Government is always in a position to refund the money.

13. Execution for Court-fees in pauper suits.—Execution of
decrees for Court-fees in pauper suits should invariably be taken
out within a very few days so as to present the money decreed
being realized and spent by the pauper decree-holder. In suits
in which the pauper has wholly or partly succeeded, Government
Las a first charge on the subject-matter of the suit under Order
XXXIII, Rule 10 of the Civil Procedure Code. In such suits,
the subject-matter of the suit, whether it be money or other
property, movable or immovable, should invariably be proceeded
against without any avoidable delay. No inquiry under Rule ¥

1¥ necessary fo ascertain the property which is the subject-matter
of the suit.

14.  Quarterly statement of cases for realization of decrees.—
The Government Pleader shall furnish the Collector with a
quarterly statement of cases, hoth civil and pauper, in which any
steps have been taken for the realization of a decree during the
quarter. The statement will show the name of the case, the steps
taken, and the result.

_15. Entry in register from the statement.—Upon receiving
this statement, the Collector shall make the necessary entries in
his register, and shall call for explanation, if required, in those
cases in which nothing has been done. If the explanation is un-
satisfactory, the matter must be reported to the Legal Remem-
brancer through the Commissioner.

16. [Inspection of execution register.—In the execution
registers sufficient space should be left to enter all the successive
steps which are taken by the Collector for the execution of a
decree. When inspecting the Collector’s office, the Commissioner
should scrutinise the entries in this register, and notice in his
ispection report any irregularity which he may find in regard
to the execution of the decree.

1 17. Payment of decretal money to Collector.—When money
145 l)ee)n paid into Court in satisfaction of a decree, the Govern-
ment Pleader shall at once obtain an application for a payment
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order duly signed by the Collector, and request the Court to grant
Lim a payment order for the amount in favour of the Collector,
and forward the same, when received, to the Collector.

18. Covernment Pleader not to receive money direct or to
give receipts.—A Government Pleader has no authority, and a
Collector cannot authorize him, to receive money direct from
Court or from any person indebted to the State, or to give receipts
or valid discharges for any sum due to Govermment on any
account whatsoever.

19. Collector's duty te recover GCovernment dues.—(:)
Collectors and Managers should personally see that timely and
systematic efforts are made to recover sums due to Government or
wards estates under decrees of the Civil Courts.

(12) To ensure this being done, the work of realization should,
in each district, be specially placed in immediate charge of am
Assistant or Deputy Collector and should be frequently supervised
by the Collector himself. The officer in charge of the Arrear
Collection Department will perhaps be generally the best officer
for this work.

(111) The outstanding balances of decretal sums due to Gov-
ernment are not, as a rule, large, and it will not therefore be
generally necessary for a gazetted officer to inquire locally into
the matter of their realization; but in important cases, and where
uany suspicion of collusion or concealment of assets exists, the
Collector might usefully depute such an officer or a kanungo for
the purpose. )

20. When inspecting a Collector’s or Manager's office, the
inspecting officer should scrutinise the entries in the Execution
Register and notice in his inspection report any irregularity
which he may find in regard to the execution of any decree.

21. Reward for realization of amount of decree.— When the
realization of the amount of a decree is due to the special exertions
cf any officer, the Collector or the Manager should represent the
matter to the Legal Remembrancer, who may sanction the dis-
bursement of a sum not exceeding 20 per cent. on the amount
recovered, as a special reward for such officer. Any officer who
considers that he has a claim for this special reward shall make
an application o the Collector stating the grounds upon which
the application is based, ]

22. Reward for realization of decretal debt not exceeding
Rs. 50.—When the decretal debt does not exceed Rs. 50, the
Collector should direct the peons of his office to make inquiries as
to the debtor’s property when visiting his village for service of
processes, and stimulate them and the village chaukidars by the
grant of rewards, say, up to 20 per cent. on all sums realized by
their exertions, 3

23. Decretal amount not recoverable by ordinary means.—
When the Collector considers a decretal amount to be not recover-
able by ordinary means, he shall sanction the transference of the
amount to the last column of the Register of (fivil Suit Decrees
(Form € in Appendix A), recording the steps taken by him for
the realization of the amount and the reasons for their failure.
After the amount is entered in red ink in the last column of the

— e—
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register, the Collector shall take any steps he considers justifiable
to realize the amount, including the offer of a percentage, but
rot the sale of the decree.

91, Steps to be taken before writing off decrees as irrecover-
able.—Before writing off any decrees as irrecoverable, whether
such decrees be in (fovernment or pauper suits, a notice offering
a reward of half the sum realized should be sent to those villages

from which there may be likelihood of information being obtained._

In districts where a large number of apparently _irrecovemble
decrees are outstanding, a special peon may be appointed, whose
duty it will be to take notices to the different villages, and to
make the purport of them known to the villagers. —He should
obtain the signature of some of the villagers upon his return in
ihe usual way.

5. Delivery of notice by peon,—In districts where it is not
thought advisable to entertain a special peon, notice may be sent
by a peon paid for each particular occasion.

26. Sending of notice to police station.—In case where the
amount likely to be recovered is too small to make it worth while
to pay a special peon, the notice may be sent to the police station
or outpost, and the officer in charge directed to make it over to the
village chaukidar, when he reports himself at the station.

~ 27. Reasons to he stated as to steps taken.—When applica-
tions are made to write off decrees as irrecoverable, it must be
stated that this plan has been adopted and has failed in each
case.

28. Time of reward notice.—No reward will be offred until
all other inquiries have failed to discover property from v-hicn
the decrees may be realized.

29. Time of application to write off decrees.—The action
described above should be taken and, if unsuccessful, application
should be made for writing off the decree when submitting
the half-yearly statement of Government decrees in Form E (1) or
the annual statement of decrees in pauper suits in Form E (2) as
the case may be.

30. Half-yearly and yearly statement of decrees.——A half-
vearly statement in Form E (1) shall be submitted to the Legal
Bememln‘mlcor direct on the 15th July and 15th January regard-
ing Government decrees and a yvearly statement in Form E (2) on
the 15th January each year as regards decrees in pauper suits.

_ 31. Officer in charge of Execution Department.—In every
district in which there iz at headquarters a covenanted Deputy
Collector of sufficient experience, he should be placed in charge of
the Execution Department. When there is no covenanted Deputy
Collector of sufficient experience, a senior Deputy Collector should
ke placed in charge of the work.

B ‘3‘3. Dgﬂqition of Collestor.—In thizs chapter the word
Collector™ includes any Assistant or Deputy Collector who may

be in immediate charge of this Department under the general

control of the Collector. '
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CHAPTER V.

Dishursement or remission of money in cases in which
Covernment is a party.

1. Commissioner’s power to disburse sums to carry on suit
or appeal.—Commissioners are authorised to sanction the dis-
‘bursement of all sums which are necessary to be expended for
the carrying on of any suit or appeal in which the Secretary of
State is a party, if the Legal Remembrancer has directed that
such suits shall be instituted or defended.

2. Commissioner’s power to disburse sums to satisfy decree,
etc.—Commissioners are also authorized to sanction the disburse-
ment of any sum in order—

(@) to satisfy any decree against the Secretary of State 1n
cases where the law allows of no further appeal from such ‘derree
or in which the Legal Rémembrancer has directed that no further
appeal shall be made: and

(b) to adjust or compromise any suit or claim against the
Secretary of State which the Legal Remembrancer has directed
to be compromised or which can be dealt with by the Com-
missioner under Rule 27, Section I, Chapter TI1.

3. And in suit not reported to the Legal Remembrancer.—
Commissioners are also authorized to sanction the payment m any
suit, which under Rule 5, Section I, Chapter III, mneed not be
reporied to the Legal Remembrancer, of any sum not exceeding
Rs. 500 for the pnrpose of carrving on such suit or for satisfying
the decree therein, or for compromising the same.

4. Remission of sums due to Wards’ estates under decree.—
Commissioners are also authorized to remit or write off any sums
due to Wards' estates under decree of Court, which are found
to be irrecoverable.

5. Instructions for satisfaction of decree or adjustment of
suit or claim.—Whenever in any suit against the Secretary of
State, or against any person whose defence has heen undertaken
by the Government a final decree has been passed, or when any
such suit or claim has been compromised, it is the duty of the
Collector to take the necessary steps for satisfying the decree,
or for adjusting the suit or claim compromised. For this pur-
pose he may issue any necessary instructions to the Government
Pleader, who will be responsible that the satisfaction of any
decree or claim is duly recorded by the Court.

i, Expenses of appeals to the High Court in Wards’
cases.—To meet the expenses of appeals to the High Court or
to the Board of Revenue in Wards' cases, (Collectors shall from
time to time deposit such sums as may be required hy the TLegal
Remembrancer to the credit of the “Litization Fund,”” and in
case of each deposit send to the Legal Remembrancer the dupli-
cate chalan for the amount deposited. No monevy will be
received by the Legal Remembrancer on this account, except

)
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when ¢ontributed by any party having the same interest with
fiuvernnmnt, in which case he shall deposit the amount _l‘g(‘eu.'ed
oy him in the Bank of Bengal to the credit of the ‘‘Litigation
Fund,” and report the fact to the Accountant-General, Bengal.

7. Payment of fee to Government Pleader or Counsel for
appearance before the High Court, etc.—Whenever a fee is due
rom Government to a Government Pleader or c_ounsel for
appearance before the Hioh Court or Board of Revenue or
deputed from Calcutta to appear at a Mufassal Court on behalf
of Government, it shall be paid by the Accountant-General,
Bengal, on a bill countersigned by the Legal Remembrancer and
charged against the grant allotted to him for the purpose.




CHAPTER VI.

Suits by or against public servants.

1. Liability to defend suit.—Every public servant is liable to
be left individually to defend a suit brought against him in his
official capacity.

2. Suit against public officer drawing pay Rs. 200 and
above.—The Commissioner will decide whether a public servant
subordinate to him, drawing pay under Rs. 200 per mensem,
should be left to defend in his individual capacity any suit
brought against him in his official capacity. In the case of
other officers, whenever the Commissioner is of opinion that a
public servant should be left to defend in his individual capacity
any suit brought against him in his official capacity, he shall
submit the case for the orders of the Board or the Government,
as the case may be.

3. Report before bringing suits.—A public servant consider-
ing that a suit should be instituted to obtain redress for some
wrong which he has suffered in connection with the discharge
of his official functions should, whether he proposes to institute
the suit on his own responsibility and at his own cost, or whether
he desires that the suit should be instituted in his name under
the orders and at the cost of the Government, submit, through
his official superiors, a full report on the whole case to the Legal
Remembrancer before taking any steps in the matter. On
receipt of such report the Tegal Remembrancer will submit the
case with his remarks for the orders of Government.

4. Suit without notice.—A public servant against whom a
suit is instituted in respect to any thing purporting to have been
done by him in his official capacity without the notice required
by section 80, Civil Procedure Code, having been duly served
on him, should, as a rule, move the Court to dismiss the suit,
on the ground that it has been instituted contrary to the provi-
sions of that section.

5. Procedure on receipt of notice.—When mnotice of an
intention to institute such a suit is received by a public servant
under section 80, Civil Procedure Code, he should, whether he
[proposes to deal with the matter on his own res onsibility and
at his own cost or whether he desires that it should be taken up
in his name under the orders and at the cost of Government,
submit a full report of the case with a statement of the action
he proposes to take, for the orders of Government through the
Tegal Remembrancer and before the receipt of such orders_he
shall, if possible, avoid taking any steps in the matter. }.Ioﬂnng
in this rule, however, shall prevent him from entering into an
arrangement for the amicable settlement of the case, provided
that such arrangement is made subject to the sanction of
Government.

6. Assistance of Covernment Pleader.—An officer preparing
a report under Rule 3 or.Rule 5 or presenting an application
under Rule 4 shall he entitled to the assistance of the Govern-
ment Pleader.
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7. Procedure.—When Government undertakes the conduct of
u case instituted by or against a public servant, the Collector
may deal with the suit in consultation with the officer concerned
in accordance with the rules for the conduct of suits by or
against Government, or he may, with the sanction of the Legal
Remembrancer, delegate his duties to the officer concerned on
condition that the said rules are strictly observed.

When the case is conducted under this rule by the officer con-
cerned, he must do so at a reasonable cost and must not incur
expenses -exceeding a total of RMs. 250 without the previous sanc-
tion of the Legal Remembrancer. No public servant who under-
takes the conduct of a suit instituted by or against him will be
entitled to recover from Government any expenses that he may

}mlve incurred for this purpose unless he has complied with these
Tules.

8. Charges to be moderate.—It is to be distinetly understood
that charges, the payment of which may be applied for under these
rules, must be moderate, and that the Government does not bind
itself to pay unnecessary expenses which the officer concerned may
choose to incur. Tn petty cases an appearance in person will be
often quite sufficient, and, where this is so, the employment of
a pleader is superfluous. In the same way requests for the
payment of coursel will he entertained only under very exceptional
circumstances. If counsel is not engaged on the other side,

ordinarily counsel will not be employed at Government expense on
behalf of the public servant.

9. In appeal.—The sanction hereinbefore mentioned should be
taken at each stage of the case, e.g., when there is an appeal.

_IO‘ In suits relating to local hodies.—When a (Government
s;nant is sued for acts done by him in gond faith in connection with
the conduct of elections to local bodies or the decisions of disputes
arising out of such elections, it should merely be necessary for him
to ﬁlle 4 written statement without taking any further participation
l]nft 1e suit.  When it is considered desirable that he should be
(}e mllded. the local hody concerned should be consulted and it
should be decided beforeland whether there should be a joint or a

separate defence and whether the local authority will undertake to
ear the whole or part of the costs. -

)h:: ]lher} i.ho're is time, this consultation should invariably take
pla ¢iore any application is made for Government sanction
to the defeng

. ‘¢ of a Government servant in ¢ tion with
election suit. ervant in connection with an
“,i”Bff“rp ﬂ"“‘ Legal Remembrancer can advise Government he

taxe to be in possession of, in particular he should know,

:’{N‘ dfuf” facts of the case and the local body’s attitude towards
1€ defence of the Government servant concerned.

2 t]“'l'lf‘!} }ﬂ)ern 1S 1o time for full consultation with the local
-f‘_“ ""(l'f.‘_ sefore sanction to the defence of the suit is sought
rom bovernment, the consultation should take place afterwards

and a further report should be submitted at the earliest possible
opportunity,

[Bengal Government eircular No. 2148-2152 L. S.-G., dated
16th Tuly 1926.]
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CHAPTER VII.

Conduct of cases on the Criminal Appellate Side of the
High Court.

1. Procedure in appeals in High Court.—When an appeal is
filed or application for revision made to the High Court against
the conviction and sentence or any order passed by the lower
court, a copy of the notice sent tor the District Magistrate, when
such cases are admitted, is invariably sent to the office of the
Legal Remembrancer. A similar notice is sent to the Legal
Remembrancer when a reference is made under section 307 or
374, Criminal Procedure Code. On receipt of such notice
appearance is entered on behalf of the Crown in those appeals in
which the appellant is represented by a counsel or vakil without
any reference to the Magistrate of the district. In cases, how-
ever, in which the appellant is not represented in the High Court
by counsel or pleader, or the appeal is only on a question of
sentence the Crown does not appear unless there is some special
matter to bring to the notice of the court. It is important that
this should be clearly understood, in order that particular care may
be taken to specify the reasons why the Magistrate wishes the
Crown to appear in such a case.

[Nore.—The date given in the High Court’s notice is only a provisional
one. The approximate date of hearing is ascertained by correspondence with
the Legal Remembrancer.]

2. In Revision.—In cases of revision, appearance is entered
only in such cases in which instructions are received from the
District Magistrate asking for the representation of the Crown.
When an Advocate applies for the representation of the Crown
the application is to be sent to the District Magistrate concerned
or his opinion first.

3. In Capital Sentence Cases.—In a Capital Sentence case
and in cases under section 307, Criminal Procedure Code, the
Crown is represented whether the case is defended or not.

4. Reference by Magistrate to Legal Remembrancer.—
Whenever the Magistrate of the district thinks that the Crown
should be represented before the High Court, he shall make the
requisition in the form given in Appendix C stating the reasons
for which he thinks an appearance is necessary. No copies of
the record need be sent in criminal appeals and in cases submitted
to the High Court by the Sessions Judge under section 307, Code
of Criminal Procedure, as the brief of such case is made in the
High Court under the supervision of the office of the Legal

Remembrancer. Copies of the commitment record need not be
sent.

. 9. In Rules,—In every criminal case before the High Court
m_revision, in which the Magistrate of the District desires the
rule to be opposed, an explanation should be submitted to the
Registrar., It is not advisable merely to give the Legal Remem-
brancer a general instruction to oppose a rule without submitting
any explanation to the High Court direct.

[
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6. Submission of explanation in Rules.—(Conversely, it is
not sufficient merely to submit an explanation to the High Court
in reply to a rule without instructing the Legal Rgmembruncer
to oppose the rule. In every case in which the Magistrate of the
district desires that a rule should be opposed, he should give the
Legal Remembrancer full instructions.

7. Drafting of Explanation.—Success in opposing a rule
may depend upon the explanation submitted by the District
Magistrate, and care should therefore be taken in drafting the
same. The explanation should be as lucid and as concise as
possible. Tt should specifically, separately and completely deal
with every ground vreferred to in the rule: but it should not
travel outside the grounds referred to in the rule. The explana-
tion should not deal generally with the case, unless the rule is
general in its terms.

§8. Brief in Revision and Transfer Cases.—In revision and
transfer cases it is sufficient ordinarily to include in the brief
for the Legal Remembrancer’s use—

(1) Copies of the judgments or orders and the order-sheets
of the first court and of the Appellate Court:

(2) a copy of the petition to the High Court: with affidavit
and the court’s order:

(3) a copy of the explanation submitted by the Magistrate
to the High Court.

9. In Reference under section 438, Criminal Procedure
Code.—(ases reported to the High Court by the Sessions Judge
under section 438, Code of Criminal Procedure, 1898, should
be dealt with upon the same principles as revision cases.

. 10. In Excise and Opium cases.—In Excise and Opium cases
in the: High Court relating to Calcutta a copy of the High
Court’s notice is sent by the Legal Remembrancer to the Col-
lector of Excise, Caleutta, for information.

11. Copy of High Court’s Judgment.—In all criminal
appeals and revisions before the High Court in which the Crown
'S represented, a copy of the High Court Judgment is sent gratis
to the Legal Remembrancer.

12. In District Bail matters.— When notice for an application
for bail is received in the office of the Legal Remembrancer steps
are at once taken to get instruction from the District officer
concerned as to whether the application should be opposed.

13. In Calcutta Bail matters.—I{ the bail refers to a case
pending before the Court of a Presidency Maigistrate the necessary
mfm‘m'ahon is obtained (by phone) from the Deputy Commissioner,
Detective Department, Tf, however, the petition is concerned with
a case pending in the district a copy of the petition is at once sent
to the District Magistrate concerned asking for instruction as to
whether the petition should be opposed.

14. Step taken in Transfer application.—When notice of an
application for transfer under section 526, Criminal Procedure
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Code, is received a caveat is at once entered and steps are taken
to get instructions from the District Officer concerned as to
whether the application should be opposed in case a Rule is
granted by the High Court. Appearance is entered by the Crown
or the caveat is withdrawn according as the instructions are in

favour of or against opposing the rule.

15. Fees—In revisions before the High Cowrt a fee of
Rs. 34 and in appeals a fee of Rs. 51 is ordinarily allowed.
A special fee is admissible in special cases and is calculated
according to the status in the Bar of the Advocate engaged.

16. Fee of Alipur and Calcutta pleaders deputed to High
Court.—When a junior pleader either from Alipur or any court
of the Presidency Magistrate comes to instruct Counsel in the
High Court a fee of Rs. 34 a day is allowed.

17. Engagement of counsel in important cases.—In serious or
important cases the question whether Government should
be represented or not should not depend on whether a pleader
or counsel is employed on the other side, but should be decided
by the Legal Remembrancer on the merits of the case itself.

18. Law expenses.—The ILocal Government in the matter
of law expenses are ordinarily guided by the advice of the
Legal Remembrancer.

19. Engagement of counsel or vakil in place of Deputy
Legal Remembrancer.—In cases which might take more of the
Deputy Legal Remembrancer’s time than he can afford to give
with regard to his other duties, the Legal Remembrancer will
transfer the overflow brief to the Assistant Government Pleader

in the first instance. He may also exercise the authority vested
in him of employing other Advocates to appear for the Crown.

20. Engagement of Junior.The Deputy Legal Remem-
brancer or any other Law Officer of Government can also for
the proper conduct of a case take a Junior with the approval
of the Legal Remembrancer previously obtained. The Junior is
not entitled to a consultation fee.

21. Employment of Advocates.—The employment of Advocates
for the conduct of criminal cases before the High Court shall be
restricted to the lowest possible limits.

22 Deputation of High Court counsel to mufassal.—It will
also be open to the Magistrate to apply through the Tegal
Remembrancer for the sanction of Government to the employ-
ment of High Court counsel in mufassal cases. In cases, however,
where there is no time to refer the matter to Government for
sanction, the Legal Remembrancer’s sanction will be sufficient.

99 In undefended cases—In undefended cases, if the
Crown enters appearance and the case is on the Ready Tast the
Undefended Bench is moved by the Deputy Legal Remembrancer
for sending down records for the preparation of the Deputy Legal
Remembrancer’s hrief. y

24, Checking of grounds of appeal.—In appeals. when the
brief is received, the grounds of appeal should be checked to see
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whether any objection has been taken in the grounds as to non-
compliance with the provisions of sections 342 and 360, Criminal
Procedure Code. If such an objection has been taken, a report
supported by an affidavit from a responsible officer (preferably the
officer who presided over the said proceedings in court) should
at once be called for from the District Officer concerned.

25. Brief in appeals.—In appeals the following papers are

included in the brief:—

1. DPetition with the court’s order.

2. Grounds of commitment.

3. Tirst Information Report.
4. Statement of accused before Magistrate.
9. The Sessions record.

6. Maps (in sections 147, 148, 302 and 304, Indian Penal
Code cases).

26. In Jury Reference—In Jury references, the same papers
as in appeals are required for the brief except that item No. 1
1s replaced by the Letter of Reference.

27.  Applications under section 449 (1), Cr. P. C., and under the
Letters Patent.—In appeals under section 449 (Z) Criminal
Procedure Code, the Crown gets notice of the application fox: quve
to file an appeal. No such notice is received in an application
under clause 26 or clause 41 of the Letters Patent.

28. Proceedings under section 449, Cr. P. C.—Proceedings
under section 449, Criminal Procedure Code, lie in the Criminal
Appellate or Criminal Revisional Jurisdietion of the High Court

Martindale »s. Turner, 29 C. W. N. 447, 458]. They are, there-
fore, not held on the Original Side of the High Court nor are they
a continuation of the original trial.

29. Proceedings under clause 26, Letters Patontc—P.roceed_ix}gs
under clause 26 of the Letters Patent are proceedings in revision

:qdltherefore, they are regarded as a continuation of the original
rial,

30. Proceedings under clause 41, Letters Patent.—Proceedings
under clause 41 of the Tetters Patent are fresh proceedings after
the termination of the trial in the High Court. A certificate under
that clause is a step in the appeal to the Privy Council.

31. Compensation to defence witness,—Payment  of
compensation claimed by a defence witness for attending the High
Court Sessions is arranged by the Clerk of the Crown.

7
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CHAPTER VIII.

Appeals against acquittal.

1. Local authorities to primarily consider.—Whenever the
local authorities are of opinion that there has been miscarriage
of justice by the order of acquittal passed in any case either by
a Magistrate or a Sessions Judge, the following instructions
should be followed in making a reference with a view to an
appeal being filed under section 417 of the Code of Criminal
Procedure against such order of acquittal.

2. MNature of cases for appeal.—As a general rule, action

under section 417 of the Code will not be taken unless the case
is of public importance, nor should it be taken in any case
unless there has been a miscarriage of justice so grave as would
induce the Local Government to move in the matter and unless
there are good grounds for anticipating that the High Court will

reverse the order.
[I. L. R. 22 (al. 170.]

3. Scrutiny of record.—No reference should be made for
action under section 417, unless a very careful scrutiny of the
entire record has led to the conclusion that the acquittal was not
justified by the evidence. It is not sufficient to examine only a
part of the record. The complete papers should be passed under
review, from the complaint or first information to the statements
of witnesses before the police (so far as they are relevant), the
depositions recorded at tEe judicial enquiry (if any), and the evi-
dence given at the actual frial: and care should be taken to see
whether the witnesses have given consistent stories throughout,
or whether they have contradicted themselves or each other at
different stages of the case. Under no circumstances should a
reference be made in the absence of the record of the trial itself;
this can always be obtained, in the case of a Sessions trial,
through the Divisional Commissioner. ’

[Chapter IIT, Rule 57, p. 97, H. C. G. R, and 0., 1910.]

4. Records to be sent up.—Every reference when made should
be accompanied by the complete records of all the courts which
have had to deal with the case, and also by a clear statement
of the circumstances which are considered to justify an appeal
against an acquittal, and the point or points upon which it
should be preferred. A mere criticism of the final judgment is

insufficient_ and not to the 1poiut, and statements of matters not
contained in the record should be altogether omitted.

6. In appeals from Jury trials.—When the case is ~hi
has been tried by jury, it should be borne in mind that (:::19 a‘;)hle(:nl}
will lie only on a question of law; section 418, Criminal Pro.
cedure Code, and I.T. R. 10 Cal. 1029 and the probative foree
or effect of evidence is a question of fact and not of law; section
6 W.R. Cr, 6. On the other hand, the High (oo does not
refuse to interfere with an acquittal not hage 2

% > upon th i
of a jury, when the Judgment of the lower Court? i: wrgn:rgixcs
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the accused should have heen convicted; (I. .. R. 17 Cal. 487) but
in such cases ii. should he clear that the conclusions drawn
from the evidence upon the record, upon which reliance can with
safety be placed, are unreasonable and have produced a mis-
carriage of justice.

G. Procedure in making reference to Legal Remembrancer.—
Any such reference must be submitted through the Divisional
Commissioner, who will forward it to the Legal Remembrancer
with an expression of opinion. It must be made as soon after the
judgment is delivered as possible, so that the appeal may be
filed in the High Court within three months from the date of
judgment. The statutory period of limitation (Article 157 of
the first Schedule to the Indian Timitation Act, IX of 1908),
viz., six months is not altered but it has been decided by Gov-
ernment that an appeal against an acquittal should in practice
be filed within three months. If the ILegal Remembrancer
after observing the procedure prescribed in Government of Indid,
Home Department, letter No. 626 of the 1st of August, 1918,
considers that an appeal should be filed, he will report the case to
Government for sanction. If in the opinion of the Legal Remem-
brancer it is not desirable to file an appeal, he will inform the
(C'ommissioner accordingly. :

7. Magistrate to avoid delay.—When a District Magistrate
considers that an appeal against an acquittal should be filed in.
the High Court by tLe Local Government, he should with as
little delay as possible address the Divisional Commissioner on
the subject and follow the instructions laid down in the preced-
ing rules. The proposal with complete records should reach the
Legal Remembrancar within two months from the date of the
order of acquittal.

8. Requisition for enhancement of sentence.—Requisitions
to move the High Court for the enhancement of a sentence should
be sent to the Legal Remembrancer with the minimum of delay.
Although there is no statutory limit, the Calcutta High Court
has fixed the period of limitation for such applications to be sixty
days from the date of order complained of (I. L. R. 43 Cal.
1029). Tt is necessary, therefore, that very prompt action should
be taken in such cases.

9. Dangers in delaying matters.—It should always be borne
in mind that the prospects of success in the High Court are
improved if the motion or appeal is filed with the least possible
delay and that delay may result in a failure or even a denial of
Justice.

10. [Instructions to Magistrate with regard to the accused..—
When the District Magistrate receives intimation that an appeal
against acquittal has been admitted he will at once ascertain
whether the accused person is in custody or not. If he be in
custody, arrangements must be made for his immediate transfer
to the Presidency Jail. If he is not in custody, the Magistrate
must in cases of poverty, provide him with sufficient funds to
erable him to proceed to Caleutta and must in either case inform’
fiim that unless he desires any other arrangement the ILegal
Remembrancer will engage counsel at Government expense to
appear on his behalf in the High Court.
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. CHAPTER IX.

Fees for the conduct of Criminal Cases in districts.

1. Fees payable to Public Prosecutor.—When a Public
Prosecutor conducts a case (including a Sessions case) in court he
i3, subject to any special orders of the Superintendent and Remem-
brancer of Legal Affairs, entitled to a fee of Rs. 25 or 32 a day
according to the scale mentioned in Appendix B. When each
day’s hearing of any case occupies half or less than half a day or
3 hours or when a case is simply adjourned the Public Prosecutor
is entitled to a minimum fee of Rs. 16 only.

Note 1.—The Public Prosecutor is entitled to one minimum fee of Rs. 16
only even when more than one case is adjourned during the day in the same
or different courts or when the adjournment is in respect of a case in which a
special fee may have been fixed,

Note 2.—No fee is admissible when a case is simply adjourned unless the
pleader is present in Court and lias no other Government case before any
Court on the day and has received no notice before the day fixed for the
hearing of the case that the case will not be taken up that day.

2. Payment of special fee to Public Prosecutor.—Whenever
the prosecution of any case may have involved exceptional labour
and ability or when the contest of the case may have been
exceptionally severe; or when the sitting of the Court may have
been prolonged considerably beyond the usual hours, the Public
Prosecutor, may be allowed such special fee varying from Rs. 32
to Rs. 50 per diem as the presiding officer may think reasonable
and may specifically recommend stating the reasons. The Legal
Remembrancer may accept the recommendation up to the extent
he may deem proper and reasonable. This rule is not applicable
to ouiside pleaders.

Kore.—In recommending extra fee for prolonged sitting it should be
horne in mind that a full fee is paid for a case which takes only a few minutes
over half a day and the Public Prosecutor is expected to take the rough
with the smooth. In practice no extra fee is allowed unless the period
is prolonged one hour beyond the prescribed closing time of the Court.

3. Fee in criminal appeals.—The Public Prosecutor is entitled
to only one full day’s fee irrespective of the number of cases,
motions and appeals heard during the day either in the same or
different courts. When. however, a large number of appeals are
heard on the same day in addition to a Sessions case the Public
Prosecutor is entitled to o full day’s fee only unless the Sessions
Judge, in consideration of the labour involved and complexity of
the case, recommends a special fee subject to the maximum fee
of Rs. 50 a day. The Legal Remembrancer will pass such charges
as may seem to him proper and reasonable.

4. Fee of Public Prosecutor, Alipore.—The Public Prosecutor
of Alipore is allowed as a special case a fee of Rs. 50 a day. This
fee may be enhanced up to Rs, 100 a day on account of the special
nature of any case on the recommendation of the trying officer at
the close of the case  The Legal Remembrancer, however, reserves
the right to sanction, refuse or reduce it. Special fees should
only in exceptional ecases be fixed beforehand, the mufassal
practice being followed. When the Public Prosecutor conducts
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more cases than one on the same day he is allowed ordinary full
fee for the first case and half fee for each additional case heard on
the same day. When several cases or appeals are fixed for one
day no fee shall be admissible for those cases or appeals which are
merely adjourned.

_ The Public Prosecutor shall be allowed consultation fee only
with the” Advocate-General or other counsel appearing with him
I a sessions case, appeal or revision at Rs. 68 a day.

The special rule as to the Public Prosecutor, 24-Parganas,” in
the general rules will not apply to other pleaders.

5. Special fee in adjournments,—When a case in which a
special fee is sanctioned is simply adjourned, the fee for the
adjournment is the ordinary half fee of the pleader or the Publie
Prosecutor engaged. This rule is applicable to the Public Prose-
cutor of the 24-Parganas,

. 6. Fee of Public Prosecutor, Howrah.—The Public Prosecutor
of Howrah is also allowed a special privilege of charging half-fee

for each additional case heard on same day subject to the maximum
fee of Rs. 64 a day.

7. Fee to outside Pleader at Sadar.—Whenever a pleader
other than the Public Prosecutor of the district is employed 1in
conducting a case at Sadar on behalf of the Crown he is paid at
the usual rate of Rs. 16 a day. When a case is simply adjourned
Or no material progress is made therein or when appearance “in
court is for less than half a day, a half fee is allowed for the day.
e payment of any increased or special fee depends on the
specific recommendation of the presiding officer subject to the
reservation mentioned in the note under rule 2 above.

8. Fee at Subdivision.—Subject to the conditions laid down

in the preceding rule a pleader at a subdivision is allowed a fee
of not more than Rs, 12 a day.

! 9. Fee for work outside hadquarters.—W henever a Publie
I rosecutor 18 deputed to the mufassal within the district for con-
ucting cases on hehalf of the Crown he is allowed a fee of Rs. 50
a day in addition to travelling allowances admissible under the
undnment-nl and Subsidiary Rules to a second class officer. Far
work outside the district or for attending the High Court for
mstructing the Crown Counsel a special rate of fee inclusive of
halting allowances is allowed by the Legal Remembrancer in con-
sideration of the circumstances of each case,

10. Fee of Alipore Pleaders in mufassal Courts,—When a
pleader other than the Public Prosecutor of Alipore appears on
t‘he same day in more than one court outside Sadar or both at
Sadar and in'a Court or Courts outside it, he will get the prescribed

fees subject to a half fee for half day’s work, i.e., for three hours
or less,

11. Fee for Sundays and holidays.—When the Public Prose-
cutor is deputed to mufassal he is allowed a half fee for inter-
vening Sundays and holidays, if any, on which days no Court
work is done.
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. 12. Fee during transit.—A Public Prosecutor deputed to the
_mufassal receives during transit a full or a half day’s fee as
_sanctioned for the deputation according as he leaves the head-
quarters before or after midday. The converse is the case when
he returns.

. Nori.—No fee is admissible for the day of starting if the journey begins
.after the prescribed court hour. A

13. Fee for local inspection.—A fee for local inspection is
.admissible only when the inspection is held under orders of the
Court or the District Magistrate. In such inspections a fee is
allowed based on the usual rate of fee of the pleader and calcu-
Jated according as the time taken is more or less than half a day.

“_14. Fee for late sitting.— When a special fee is sanctioned for
-the day no extra fee is again allowed for late sitting of the Court.

15. Fee for conducting more than one cases in a day.—When
“miore than one case (including appeals) are heard on the same day
and one of the cases carries a special rate of fee for the day, no
fee in addition to the special fee is allowed unless the duration of
hearing is prolonged one hour beyond the prescribed closing time
of the Court. .

.- 16. Fee for two sitting in one day.—When there are two
sittings of the Court in one day a Public Prosecutor is allowed
‘two sets of fees subject to the usual conditions as to the duration
of hearings.

17. Fee when junior is given.—When 2 junior is sanctioned
it is not the practice to again give an increased fee to the pleader
to whom the assistance is given.

18. Fee of junior.—The fee of a junior is ordinarily Rs. 10
a day at Sadar and Rs. 8 at Subdivisions.

19. Register of work.—The Public Prosecutor and all
pleaders engaged by a Magisirate shall keep up a register of work
in the form prescribed in Appendix F. This register shall be
.submitted dailv to the presiding officer of the Court in which the
_Public Prosecutor or Pleader has appeared for his signature,
Bills of fees should be carefully checkqd \\:ifh the Register of work
before being countersigned by the District Magistrate.

+ 20. Procedure for preparation of bills.—At the end of each
month the Public Prosecutor, will draw up three separate bills for
fees, viz., for Sessions cases, Criminal Appeals and cases in
Magistrates” Court in the form shown 1n glppendlx D. All the
details therein mentioned require to be given 50 that the work
‘rendered may be gathered from the bill itself. The result or pro-
.grem of cases must always be mentioned. In cases of_ appeals angd
Hevision cases the column which cannot be filled up with necessary

alterations, may be left blank.

21, Each pleader to submit his own bill.—If two pleaders
éonduct the same case at different stages, a separate bill should be
‘submitted by each of the pleaders for his work done.

A bill of fees should clearly show the duration of hearings,
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22. Procedure for submission of bills with certificates of
attendance.—After the bills have been drawn up in the form
hereinbefore mentioned, they should be submitted in the first
instance to the Sessions Judge, or to the Magistrate, as the case
may be, before whom the pleader appeared in the cases for the
conducting of which he demands the fees, and that officer shall
certify thereon the dates of appearance of the Public Prosecutor
in his Court in the cases which the bhill relates. In certifying to
the dates of appearance he may also record any observations which
he may wish to make in any special case regarding the rate of fee
demanded and may recommended either a reduction of the rate on
any ground to be stated therein, or a special rate on any of the
grounds specified above.

23. Countersignature by District Magistrate.—After a certi-
ficate has been obtained, as mentioned in the above rule, the bill
shall be submitted to the District Magistrate or the Deputy Com-
missioner, as the case may be, or, in his absence from head-
quarters, to the officer in charge of the headquarter's office. This
officer shall then satisfy himself as te the correctness of the
several entries made in the bill, countersign the same and for
ward it to the Tegal Remembrancer with any recom-
mendations which he may consider desirable to make regarding the
rate or amount of fee charged.

24. Passing of bills for payment.—No payment will be made
on any such bill, unless and until it has been passed by the Legal
Remembrancer or by the Deputy Legal Remembrancer.

25, Increased fee.—No claim for increased fee will be ad-
mitted, unless it is supported by the officer before whom the case
was conducted.

26. Fee for hearing judgment.—Ordinarily there is ne
necessity” for the Public Prosecutor to attend court simply for the
purpose of hearing a judgment delivered. When a Public Prose-
cutor is specially directed to attend for that purpose for any

particular reason, he is entitled to a fee at not less than the
minimum rate.

. 27. Time for submission of hills,—All bhills should be sub-
mitted once every month not later than ten days from the end of
the month to which they relate. Where there is any delay in the
submission of a bill for any month, the Public Prosecutor shall
submit with the bill an explanation of the cause of delay, and
such explanation, with the remarks of the District Magistrate
thereon, shall be forwarded with the bill to the Legal Remem-
brancer for consideration and orders.

28. Unauthorised appearance.—A pleader or a muktear who
takes up work on an unauthorised assurance or promise given by
a police officer does so at his own risk and the Legal Remem-
brancer is not bound to pay his bills {rom his own budget provision.

29. Approval of Magistrate to appearance of outside pleaders.
—Whenever a pleader other than the Public Prosecutor is engaged
under rules 7 and 8, section 6 of Chapten TI, his bill of fees should
invariably contain a certificate showing that the pleader was
engaged by or with the approval of the Magistrate.
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30. Prompt submission cof bills.—It is essentiul that bills of
fees should be promptly submitted according to rules and very
carefully checked in the Magistrate’s office. To ensure this the
form prescribed in Appendix E should be used when employing
an outside-pleader and the bill should contain a note of the bill
«lerk in the Magistrate’s office to say that the bill was checked
and found correct.

31. Observance of Rule 316 of the Bengal Financial Rules.—
When sending up a bill of fees to the Legal Remembrancer it
should be stated whether an extra allotment would be required
and, if so, the approximate amount of it. This, in view of Rule
316 of theBengal Financial Rules, is specially necessary in the
months of January and February and bills for all work done in
those months must be got in and sent up by the first week of the
succeeding month in order that the Legal Remembrancer may be
given sufficient time to obtain additional grant, if necessary, and
that all the bills may be paid before the expiry of the financial
year. The District Magistrates are further requested to see that
bills of fees are prepared according to their badget classifications
as instructed in Rule 8 wunder Departmental Accounts im
Chapter XV post.

32. Deputation of Counsel to mufassal.—When a High Court
counsel is deputed to mufassal to conduct a case the condition in
respect of his travelling allowance is to be included as a term of
the contract when his services are engaged.

33. Travelling allowance.—The Legal Remqn_nbmncer 18
-authorised to gramt travelling expenses to legal practitioners (e.g.,
pleaders and mukhtears) who are engaged, in the interest of pub-
lic service, fo conduct cases, elsewhere than in their own stations,
provided such charges do not exceed what would be admissible,
under parallel circumstances, to a Government servant of the
second grade referred to in Subsidiary Rule 24.

34.  Daily allowance,—The following scale of daily allowance
is prescribed for pleaders and muktears entitled to travelling
expenses : —

(#) Rupees 4 for all Government Pleaders and Public Prose-
cutors, whose daily rate of fee at the headquarters is
more than Rs. 25.

(1) Rupees 3 for all other Government Pleaders and Public
Prosecutors, and also outside pleaders.

(7it) Rupees 2 for mukhtears.

35. Countersignature of travelling allowance bills.—The
Legal Remembrancer is the controlling officer for the purpose of

countersigning travelling allowance bills of mufassal Government
Pleaders—Appendix 17, page 263 of the Fundamental Rules,
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CHAPTER X.

Rules for prosecutions by, or against, public servants.

1. Procedure for prosecutions by public servants,.—The
following is the procedure to be followed when prosecutions are
instituted by public servants. Where the charge is of a cogni-
zable offence, the prosecution will ordinarily be conducted by the
police. Where the charge is of an offence which is non-cog-
nizable, or, though cognizable calls for special arrangements, the
officer who prefers the complaint should refer for instructions to
the Magistrate of the district, who may, if he thinks fit, either
instruct the officer himself to prosecute, or, if the case is of a
complicated and difficult nature rendering, in his opinion, the
employment of the Public Prosecutor or of some legal practi-
tioner necessary for a proper prosecution, may direct the Public
Prosecutor or some other pleader to prosecute and report the
matter for the sanction of the Legal Remembrancer.

2. Prosecuticns against public servants by private persons.—
In all cases of criminal prosecutions brought against public
servants for acts done in the performance of their public duties,
Public Prosecutors are hound to defend them, and are entitled
to fees provided that the Local Government has sanctioned the
defence being undertaken by Government at its expense. The
sanction of Government shall, in the first instance, be obtained
by the departmental head of the officer through the Tegal
Remembrancer before any action is taken in this behalf, unless
there be no time for such reference.

G .NOTR.—T}IO Public Prosecutors, Caleutta, are whole-time servants of
overnment. and as such are not entitled to fees.

3. Prosecution against a public servant by a public ser-
vant.—(1) When a prosecution against a public servant for acts
done in the discharge of his public duty is instituted by a public
servant, the officer charged will be left to defend himseli, but
Government will defray his reasonable costs in the event of his
being acquitted and it being shown that his conduct throughout
had been free from all blame. If, though acquitted of the
offence charged, his conduct should appear not to be free from
blame, he will receive only such portion, if any, of the cost
incurred by him as may seem fitting to the Government.

) D) . . . .
() In the case of a criminal prosecntion instituted by a pri-
vate person against a public servant for acts done in the dis-
charge of his public duty, the following course will be followed : —

Section 197 of the Criminal Procedure Code lays down a
special procedure in regard to criminal prosecutions against cer-
tain classes of officers. In those cases there would always be
ample time to ohtain the orders of Government as to undertaking
the defence of the officers, and thig should be done. TIn the case
of criminal prosecutions against other classes of public servants,
it may ordinarily be impossible to obtain the orders of Govern-
ment hefore the commencement of the proceedings before the
court, and, when this is so, it must rest with the local officers to
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decide whether the defence should be undertaken by the Govern-
ment or not. Whenever it is probable, however, that the orders
of the Government can be obtained in time, a full report should
be at once submitted to Government through the Legal Remem-
brancer. If such orders are received before the commencement of
the proceedings, they will be acted on; if not, the local officers
should themselves decide upon the course to be taken.

(3) Where the accused is discharged or acquitted, the case
will be dealt with as is provided under paragraph (1) allowance
being made for the expenses or compensation (if any) realisable
-under the order of the Court.

(4) In cases of enquiry by a commission, whether such com-
‘mission is appointed under the Public Servants’ Enquiries Act,
or under any other rules or orders, the Public Prosecutor shall
ordinarily be engaged to put the case before the commission: if
his services are not available some other pleader may, with the
previous sanction of the Legal Remembrancer, be engaged. Tt
will be open to the officer whose conduct is under investigation
4o be represented by a pleader; but any claim by the officer to be
reimbursed the reasonable expenses of his defence will be con-
sidered only if he is honourably acquitted of the charge in respect
of which the enquiry has been ordered.

(5) It is to be distinctly understood that charges, the pay-
ment of which may be applied for under these rules must be
moderate, and that the Government does not bind itself to pay un-
necessary expenses which the officer concerned may choose to
incur.  In petty cases an appearance in person will be often quite
sufficient, and where this is so, the empolyment of a pleader is
superfluous. Tn the same way requests for the payment of
counsel will be entertained only under very exceptional circum-
stances. If counsel is not engaged on behalf of the prosecution,
ordinarily counsel will not be employed at Government expense
on behalf of the defence.

(6) In case of enquiry resulting in honourable acquittal, no
officer shall be entitled to receive, on account of lawyer’s fees any
sum greater than the amount paid by the Government to the Public
Prosecutor or other pleader engaged for his services in putting
the case before the commission.

4. Previous sanction hefore any action is taken.—But before
any action is taken in pursuance of the rules hereinbefore men-
tioned regarding prosecution by and against a public servant, a
public servant considering that a prosecution should be instituted
to obtain redress for some wrong which he has suffered in connec-
tion with the discharge of his official functions should, whether
he proposes to conduct the prosecution on his own responsibility
and at his own cost, or whether he desires that the case should be
instituted in his name under the orders and at the cost of the
Government, submit through his official superiors a full report on
the whole case to the Legal Remembrancer before taking any
steps on the matter. On receipt of such report the Legal Remem-
brancer will submit the case with his remarks for the orders of
Government.
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5. Delegation of duty of officer concerned.—When Govern-
ment undertake the conduct of a case instituted by or against a
public servant, the Magistrate may deal with the case in consulta-
tion with the officer concerned in accordance with the rules men-
tioned above or he may, with the sanction of the Legal Remem-
brancer, delegate his duties to the officer concerned, on condition
that the said rules are strictly observed.

6. Maximum amount to be spent without previous sanction.—
When the case is conducted under rule 5 by the officer con-
cerned he must do so at a reasonable cost and must not incur
expenses exceeding a total of Rs. 250 without the previous sanc-
tion of the Legal Remembrancer. No public servant who under-
takes the conduct of a case instituted by or against him will be
entitlgd to recover from Government any expenses that he may
halve incurred for this purpose unless he has complied with these
rules.

7. Sanction to be taken at each stage.—The sanction herein-

before mentio_ned should be taken at each stage of the case, e.g.,
when a case is committed to the Sessions Judge or if there is an
appeal to the Sessions Judge or to the High Court.
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CHAPTER XI.

Representation by Covernment of pauper accused punishable
with death.

1. Pauper accused punishable with capital sentence to be
given legal assistance.—Every person charged with committing
an offence punishable with death, shall have legal assistance at
his trial and the Courts should provide advocates or pleaders for
the defence unless they certify that the accused can afford to do
80.

" . Nore.—Offences punishable with death are those under sections 121, 132,
194, 302, 303, 307 and 396 of the Indian Penal Code.

2. Committing Magistrate to report to District Magistrate.—
In committing murder cases to the Sessions Court, the Magistrate
will report to the District Magistrate whether the accused was
represented in the proceedings before him, and if not, whether he
can afford to engage an advocate or pleader for his trial in the
Sessions Court. [f the Magistrate reports that the accused has not
sufficient means, it will be incumbent on the District Magis-
trate to engage an advocate or pleader at Government expense.

3. Judge to take action when accused 80€s unrepresent-
ed.—In any case, 1f the accused is unreprasented in the Sessicns
Court, and the Tndge considers that he has insufficient means to
obtain legal assistonce, in epite of the commitling Magistrate’s
report to the contrary, the Judge shall immediately inform the
District Magistrate, who must make the necessary arrangements
for the defence of the accused.

4. No discretion of court allowed.—I+t is no longer left to the
discretion of the courts to decide whether the nature of the case
makes legal assistance essential. The sole criterion is whether
the accused has sufficient means or not, and the courts are bound
to satisfy themselves on this point.

5. [Engagement of pleaders to be in time. In all cases, the
advocate or pleader should be appointed in time to be able to study
the case, and the person selected should be of sufficient standing
and ability to render substantial assistance. He should be given
a brief similar to that prepared for the Public Prosecutor, and
it would be convenient if the two briefs were prepared together.
He should be supplied, free of cost, with copies of all papers of
which an accused person is ordinarily allowed copies.

6. Employment of pleaders in mutually antagonistic
defence.—When two or more aupers accused of murder in the
same trial put forward mutually antagonistic defence, arrange-
ment should be made for separate representation of the accused
by different pleaders or advocates at the expense of (Government,

7. Nature of fee allowed.—The fee allowed in the foregoing
cases shall ordinarily be a fee for the whole case and not a‘hnily
fee, while the arrangement made will, in each case, require the
?;ogion of the Superintendent and Remembrancer. of TLegal

airs,
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8. Fee when trial is incomplete or abruptly ends.— When
the trial abruptly ends on the plea of insanity of the accused
person, or on the accused person admitting his guilt and the case
is not contested the fee previously fixed for the whole case is
liable to modification according to the discretion of the Legal
Remembrancer. If the trial ends on the plea of insanmity a fresh
sanction is necessary for the defence of the accused person when
a fresh trial is begun.

9. Fee once settled is not revised.—The Jump fee settled is
not ordinarily subject to revision again.

10. Defence of pauper accused in High Court Sessions.—
In regard to cases where an accused is to be tried by the High
Court for an offence punishable with death, the committing
Magistrate should report to the Commissioner of Police whether
the accused is a pauper, and will not be able to defray the
expense of defending himself in the High Court. If the Magistrate
reports that the accused has not sufficient means it will be incum-
bent on the Commissioner*of Police to report the matter to the
legal Remembrancer who will arrange for counsel. The counsel
will obtain the copies of charges, depositions and exhibits from
the Clerk of the Crown and receive his instructions, from the
accused direct. The police will give facilities for this purpose.

11. In Rules and References for enhancement of sentence to
one of death.—In cases in which an accused is called on by the
High Court to show cause why lesser sentence should not be
enhanced to a sentence of death, the Legal Remembrancer will
communicate with the District Magistrate concerned, and ascer-
tain whether the accused will be able to defend himself in the
High Court or not. If the accused was defended as a pauper
at Crown expense in the Sessions Court, he will obviously require
to be similarly defended before the High Court. But cases may
arise when the accused defended himself at his own expense in
the lower Court, and yet may be too poor to meet the cost of his
defence in the High Court. In such cases enquiries will be made
by the Magistrate before submitting his report to the Legal
Remembrancer. If the District Magistrate reports that the
accused has not enough means to defend himself in the High
Court, the Legal Remembrancer will engage counsel for the
accused and supply him with copies of charges, depositions and
exhibits prepared for the Crown Counsel.

When the High Court of their own motion or at the instance
of a private ‘)arty issue a rule of this kind, it is anticipated that
a notice will be served on the Legal Remembrancer to enable him,
if necessary, to make arrangements for the defence of the
accused.

12. References under section 374, Criminal Procedure Code.—
In regard to cases where a sentence of death is referred by a
Court of Sessions to the High Court for confirmation under
the provisions of section 374, Criminal Procedure Code, or a
reference under section 307, Criminal Procedure Code, is made in
a case is which an accused is charged with an offence punishable
with death, procedure similar to that described in paragraph 11
above will be followed. The Court of Sessions wi{zl, when
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submitting the case to the High Court, send intimation to the
District Magistrate, who will inform the Legal Remembrancer
whether the accused has means to defend himself at the Reference.

13. Accused person to be informed.—In all the above cases
the accused persons should be informed of the arrangements made
in their behalf.

14. When charge of an offence punishable with death is
withdrawn in favour of a lesser offence.—If in the course of a
trial of a pauper accused charged with an offence punishable
with death, the charge is withdrawn in favour of an offence
punishable with a lesser sentence the arrangement previously

made for the defence of the pauper accused may continue till
the end of the trial.
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CHAPTER XII.

Rules regarding reference to the Legal Remembrancer for
cpinicn.
1. Legal Remembrancer consuited by Government.—It is

the duty of the Legal Remembrancer to give his opinion in any
matter upon which Government may think fit to consult him.

Nore.—Government means the Secretary to Government in charge of any
of its Departments.

2. Regarding draft agreements, leases and like instruments,—
Draft agreements, leases and like instruments to which Govern-
ment is a party are submitted to the TLegal Remembrancer.
These he settles unless they are or ought to be in English form
in which case they are referred to the Government Solicitor. He
is also authorized to refer to the Government Solicitor for the
settlement of conveyances and leases of a complicated character.

3. Officers entitled to consult Legal Remembrancer.—Besides
the Board of Revenue, the following officers are entitled to con-
sult the Legal Remembrancer and their references must be con-
fined to legal questions arising out of a concrete case:—

1. Commissioners of Divisions.

2. Surgeon-General with the Government of Bengal.
3. Inspector-General of Police.

4. TInspector-General of Prisons.

5. Inspector-General of Registration.

6. Director of Public Instruction.

7. Director of Civil Veterinary Department.

8. Commissioner of Police, Calcutta.

9. Registrar, Co-operative Societies.

10. Superintending Engineers.

11. Postmaster General, Bengal.

12.  Accountant-General, Bengal.

13. District Officers (through Commissioners).

14. Director of Land Records and Surveys (through Board
of Revenue.) .

15. Commissioner of Excise and Salt (through Board of
Revenue.)

16. Collector of Customs.

17. Commissioner of Income-tax.

18. Director-General of Telegraphs.
19. Port Officer, Marine Department.
20. Director of Industries.

21. Chief Inspector of Factories.

22. Director of Agriculture.
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23. Director of Public Health.

24, Conservator of Forests.

25. Agent, State Railways.

26. Inspector-General, Supply and Transport of the Circle.
27. Inspector-General of Ordnance of the Circle.

28. Other Heads of Offices (through Government).

4. Instructions regarding reference to Legal Remembrancer,—
The following instructions are laid down for the guidance of local
officers in the matter of references to the Legal Remembrancer.

(1) The local officers should not make the Legal Remembrancer
the channel for obtaining the advice of the Advocate-General.
The Legal Remembrancer will only consult the Advocate-General
when asked to do so by Government or by the Board of Revenue.

Nore—Such advice is readily accorded and consultations are frequent.
But the Legal Remembrancer’s duties in this respect are not merely
mechanical. The cases frequently need preparation; further information
must be called for and, unless all that is necessary is apparent on the file,
a note must be prepared for the assistance of the Advocate-General.

(2) In cases of urgency District Officers may apply to the
Legal Remembrancer direct for legal advice.

(3) The advice of the Legal Remembrancer should be sought
only when it is required for some administrative purpose or for
the guidance of executive officers in the discharge of their duties.
No opinion should be asked with a view to carry on or to raise a
controversy between the Sessions Judge and the Magistrate or
between any other Government Officers or in order to settle ques-
tions of law of a hypothetical character or which possess only an
academic interest.

(4) No judgment or order of the Sessions Judge or any other
officer should be referred to the Legal Remembrancer for opinion,
unless the object of such reference be the filing of an appeal or
application for revision in the High Court, or revisioning of an
existing rule.

() No officer should ask for the opinion of the TLegal
Remembrancer on any legal question which such officer is re-
quired fo decide in any case or judicial proceeding pending before
him. All such questions should be decided by the officer him-
self on his own responsibility, subject to the orders of the superior
court or authority in appeal or revision.

(6) The opinion of the Legal Remembrancer regarding pro-
posed appeals against acquittals and eriminal motions for enhance-
ment of sentence should be obtained through the Commissioner of
the Division, who will in each case give his own opinion.

(7)) The above rules will not affect the procedure prescribed
in the Civil Suit Rules for conducting Government suits and
appeals and other civil cases,

(8) Any document or paper in the vernacular should be
accompanied by a translation in English.
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5. Legal Remembrancer’s opinion is confidential,—Legal
Gpinions given to Government or other officers of Government by
the Legal Remembrancer are confidential. No copy ‘of such

opinion can bhe sent out and no officer can make such opinion,
the subject of public discussion.

[Local Self-Government Department File No. M. 3L.—3 of 1924.1]

6. Reference to Legal Remembrancer by District Boards and
Municipalities.—In cases affecting the general administration of
District Boards which may be regarded as matters of provineial
Importance, the Chairman shall communicate with the District

Magistrate who may consult the Legal Remembrancer (through
Government).

[Tocal Self-Government Department Notification No. 2328 1.S.-G..
dated the 18th July, 1925, with corrigenda No. 1 Local Self-
Government Department dated the 4th January 1926.]

Nore.—TIn all cases where a District Board desires to sue or is sued or
threatened with a suit in the Civil Court and in matters of ordinary local
administration the District Board shall take legal advice from a competent
awyer, if necessary, on payment of fees.

7. The same procedure is followed when the Chairman of a
Municipality desires to consult the Legal Remembrancer or carry
on litigation.
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CHAPTER XIII.

Budget and accounts,

(a)—DBudget.

1. Dates of submission of budget estimate.—The dates of
submission of the budget under the head ‘‘24—Administration of
Justice—Law Officers’”” of which the Legal Remembrancer is the
controlling officer are as follows :—

Date by which

Date of sub- congolidated es-
Disbursing officer by mission of the | timate shoul
Budget estimate, who;::;::,'{ﬁ:g'mm I catimate to Legal| reach Account-
* Remembrancer. | ant-General's
Office.
24— Administration «of  Justice
w Officers.
(1) English Law Officers .« | Advocate General, | 15th September
Standing Counm-‘,

and Government Solicl-
tor.

15th October.
(2) Legal Remembrancer and High | Legal Remembrancer .. |
Court Pleaders.
(3) Muffasil Establishment «+ | District Officers 15th September

2. Department to which Budget estimate is sent.—At the
same time that the consolidated estimate is sent to the Accountant-
General, copies of it are forwarded to the Judicial and Finance
Departments of Government.

_ 3. Distribution of appropriations to Disbursing Officers.—On
receipt of the sanctioned budget from the Judicial Department
the appropriations under (1) English Law Officers and
(2)  Muffasal Establishment are distributed to the Disbursing
Officers concerned except those under the primary units ‘““‘Pay of
Officers’” and “Pay of establishment’ which are not distributed.

_ 4. Appropriation not distributed.—The appropriation ‘“Traval-
ling allowance’ under the head ‘“Muffasal Establishment’’ is not
distributed.

(b)y—Departmental Accounts.

_ 5. Procedure for keeping check over expenditure.—With «a
view to keep a check over the expenditure of the disbursing officers
the following procedure preseribed by Government in the Finance

Department Resolution No. 9585-F'., dated the 5th September 1924,
is observed.

(@) Monthly statement of accounts of expenditure is received
from every disbursing officer under the Legu‘ Remembrancer and
it is checked and verified with the Treasury schedules received
from the corresponding Treasury officer. >

() The statement of account of the Legal Remembrancer's
office and tbo's(- of the English Law Officers are verified with theq
schedule received from the Accountant-General, Bengal.

-

=ia'N .
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(¢) After verification the amounts of the monthly statements
of expenditure are posted in the Compilation Register.

(4) A monthly statement of accounts of expenditure for trans-
fer adjustment and exchange account is also received from the
Accountant:General, Bengal. This is also posted in the Com-
pilation Register.

() The totals of each detailed head are finally transferred to
the Consolidation Accounts Register.

6. Monthly Consolidated Accounts for Accountant-Ceneral.—
A monthly consolidated accounts of expenditure under each
detailed head is sent to the Accountant-General, Bengal, for veri-

fication with his accounts, prepared from vouchers received from
treasury,

7. Figures obtained from Accountant-Ceneral.—The expendi-
ture under ‘‘Pay of officers’” and ‘“Pay of establishment’’ ave
obtained from the Accountant-General’s office.

8. Classification of fees.—In Criminal cases fees are classified
under ‘‘Allowances, etc.,’”” if paid to Government Pleaders and
Public Prosecutors and under “Supplies and Services” if paid .to
other pleaders.

. . . - "
In civil suits all fees are classified under ‘‘Allowances, etc.

9. Authority to regularise Excess over Expenditure.—(a)
The Legal Remembrancer is authorised to sanction the .admission
of Eixcess Expenditure over apprapriation up to a limit of Rs. 500
on each item of Expenditure, subject to the following conditions :—

(1) that the excesses could have been met from savings under
some detailed heads under the same minor head,

(%) if the year had been current, the sanctioning authority
could have met the excesses by reappropriation within
his powers of sanction.

[Finance Department circular No. 7250 F.B., dated 28th
September 1929. ]

(b) In sanctioning the expenditure he shall ask the Account-
ant-General, Bengal, to admit the Excess in audit after ascertain-
ing from the officers concerned why the Fxcess could not be pre-
vented by obtaining additional grants before the close of the year.

[Bengal Government No, 10331 J., dated 11th December 1929.]

(¢)—Litigation Fund Accounis.

1. 'Purpose of Litigation Fund.—The Litigation TFund
formed under Board’s Cir. No. 2 of November 1874 to meet the
expenses for filing appeals to the High Court in Wards Cases, is
drawn upon by cheques signed by the Legal Remembrancer.

2. Procedure to draw money.—Accordingly, when the
Tegal Remembrancer notifies to a Collector that money is
required for the purpose of the fund, the Collector instead of
remitting the money to the Litigation Fund or to the Bank of
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Bengal, will pay it into his own Treasury and credit it as a
receipt of the “Litigation Fund’ and will send copy of the
veceipt to the Legal Remembrancer in order that that officer
may know that the amount has been duly credited.

3. Litigation fund cheques.—The Legal Remembrancer’s cheques
against the fund will be honoured by the Accountant-General,
so long as there is a balance at credit; the Legal Remembrancer
being responsible for the due appropriation of moneys received on
this account. If the cheque is for an amount which is to be
refunded to a Collector, the Accountant-General will enface it for
payment at the Collector’s treasury.

4. Half-yearly accounts from Accountant-Ceneral.—A state-
ment shewing receipts, charges and balance in the Litigation T'und
ic received from the Accountant-General every six months and
this is verified from the accounts of the Fund kept in the Legal
Remembrancer’s office.

5. Annual accounts of Legal Remembrancer.—An account of
the money deposited by the Wards Estates is kept in the Tegal
Remembrancer’s office and an annual account is forwarded to the
Collectors for the information of the Managers of the Kstates as
goon as the account of the ITitigation Fund is adjusted with the
Accountant-General, Bengal.

6. Fees for legal opinion not to he credited to Litigation
Fund.—Fees for opinions given by the Legal Remembrancer
payable for Wards Estates, should not be credited to the Litiga-
tion Fund but to “XXXV—Miscellaneous.”

7. Regovery of costs in Land Acquisition appeals on behalf
of local hodies.—For the recovery of costs of litigation in appeals
in the High Court in Land Acquisition Cases undertaken by Gov-
ernment on behalf of or at the instance of municipalities and the
local bodies or institutions the following procedure is preseribed : —

(1) The Legal Remembrancer should adyise the Collector of any
sums advanced or required for the above purpose and furnish the
Accountant-Gieneral with a copy of the advice in each case when
money is advanced to enable the latter to see that the costs incurred
by Government are recovered.

(2) The Collector on receipt of the advice from the T.egal -

Remembrancer (but not in anticipation of such advice) shall
deposit the sum required to the credit of the Litigation Fund out
of the funds placed at his disposal by the local bodies or the insti-
tutions concerned and will furnish a duplicate chalan of the
amount so deposited to the Litigation Fund for information.

(3) When, however, an amount is advanced from the ILegal
Remembrancer’s budget for the above purpose, the Collector on
receipt of the information shall credit the amount to Government
and not to the Litigation Fund.

(4) Tf the Collector has not sufficient funds in his hands at
eredit of ““Deposits for work done for public bodies and
individuals’’ he will at once obtain the required amount from the
party concerned.
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(d)—Central Government Account.

1. Central subjects for which cxpenses are accounted for.—
As the result of a settlement made between the Central Govern-
ment and the Government of Bengal, the Government of India
pay certain fixed contributions on account of the services rendered
to them by the law officers of the Bengal Government and also
pay, on submitting an account at the close of the year, all actual
charges incurred from the legal Remembrancer’s budget on
account of pleaders’ or counsel’s fees, ete., in connection with cases
relating to Central subjects including Railways, Post and
Telegraph, Customs, Army and Marine Cases.

2. Maintenance of register and statements of actual expen-
diture.—A register is maintained in the Legal Remembrancer’s
office in which all actual expenditure incurred for Central Govern-
ment cases hoth in the High Court and in the mufassal courts are
entered. A monthly statement is received from the District
Officers shewing the expenditure in the district courts. In April
of each year a statement is submitted to the Judicial Department
showing an account of the actual expenditure of the preceding
vear. _
3. Subjects for which fees are fixed and their scale.—For the
periodical revision of the fixed contribution a register is also
maintained of all Central Government cases (official or unofficial)
dealt with by the Legal Remembrancer without fees and these are
taxed at the following rates:—

Rupees 32 for opinion as to awaiting suits in notice cases and
settling written statement and plaints.

Rupees 85 for legal opinions.

Rupees 10 for the preparation of the plaints and written
statement by Muiffasil Government Pleaders for which
no fee is paid.

4. For Marine Court cases.—In Marine Court cases, the
Deputy Legal Remembrancer has to appear for Government. In
his absence, pleaders have to be engaged to do his work in the
High Court and the average costs is fixed at Rs. 750 a case (only
cases of sea-going vessels are central subjects).

5. Statements obtained from English Law officers.—A staie-
ment in connection with the work done by the Advocate General,
Standing Counsel and (Government Solicitor are also obtained from
the Advocate (General and Government Solicitor, respectively.

(e) —Returns and Statements.

Description, To whom to be submitted, Date of submission,
Actual cost incurred on necount of the Go- Judicinl Department .. April,
vernment :f Indfa,
Annual Establishment Return .. .. Accountant- General, Bengal 15th May.
Annual return of expenditure on stores pur- Commerce Department .. 30th June,
chased In India.
Forecast of leave and deputation allowance of High Commissloner for India 15th September,
officers, and Finance Department,
Statement showing progress of expenditure Judicial Department .+ December.
gedmncllotmmt‘ regarding Central Govern-
asee.
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CHAPTER XIV.

Miscellaneous,

1. Hours of attendance.—The hours of attendance in the oflice

of the Legal Remembrancer is from 10-30 a.m. to 5 p.m. including
tiffin time.

Nore.—Under the standing order of Government No. 1, dated 9th May,
recorded on the proceedings of late Board of Revenue, 20th May, 1788, the

ordinary attendance of monthly assistants is fixed (Sundays excepted) at six
hours per diem.

o

2. Articles supplied to menials when going to Darjeeling.—
Lvery inferior servant when going up to Darjeeling with the
Legal Remembrancer will receive once in two years (i.e., 4 trips).
(1) A pair of putiies.

(2) If not entitled to livery, a warm coat.

(3) Also each peon is supplied with a blanket, a pair of warm
trousers and a cloth umbrella once a vear (1.e., 2 trips).

3. Cost of the articles.—The cost of the above articles will be

fixed each year by the Finance Department and met by the depart-
ment concerned.

4. Supply of summer uniforms.—Under the Bengal Govern-
ment Order No. 6566 F., dated the Gth April 1922, the Jamadur
and the three personal orderlies of the Legal Remembrancer are
annually supplied with two sets of summer uniforms at a cost
which is fixed by the Finance Department each year.

The uniforms consists of the following articles :— .
(1) Chapkan—One pair.
(2) Pyjama—One pair.
(3) Comarbund—One pair.

Action is taken in the office about the beginning of March for
the supply of the uniforms.

5. Supply of winter liveries.—The jamadar, the chaprasis and
the messenger peons of the office of the Legaul Remembrancer are
supplied with winter livery every alternate vear at a cost which
is fixed by the Finance Department each year.

The livery consists of—
2 Pugrees.
1 Warm chapkan.
1 Comarbund.
1 Pugree band.

Nore.—Liveried peons get annas eight only bi-monthly for washing their
pugrees.

[Bengal Government No. 94871, dated 22nd June 1922.]
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6. Indent for stationery.—Indent for articles of stationery is

submitted in August every year and the articles are supplied by
the end of November, .

A supplementary indent, if any, must be submitted not later
than the 10th March. £

Nore.—The Public Prosecutor, Calcutta, has got a separate allotment for his
stationery and he sends his indent direct.

7. Indent for Forms.—The following table shows the classi-
fication of forms and the dates of submission and supply of their
indent so far as the office of the Legal Remembrancer is concerned.

Name of form. Date of indent. Date of supply.
(1) Non-standard and Caleutta Police «. 1st March .. .. 31st August.
(2) Bengal routine o5 .o .. 156th March «o  B31st July.
(3) Bengal Executive 2% .. 16th April ., .. 3lst August.
(4) Civil 8uit e 5= v+ l1stJune .. .« 30th November,
(5) Accountant-General, Bongal .. «. 1st September .. 15th February,

A supplementary indent is accepted only under a special order
of Government in the Revenue Department.

8. Purchase of law reports.—In uccordance with the decision
of local Governments to discontinue the free supply of the Indian
Law Reports published by them, it has been decided that the
recipients in this Presidency of Reports should send their requisi-
tions for copies required direct to the publishing agency econ-
cerned and meet the cost of the same from their contingent grant.

[Bengal Government Nos. 1011-1190 J., dated Tth February 1924.]

9. Purchase of publications from Central Publication Bureau.
—It has been decided that all officers of this Government should be
supplied with the publications of the Central Government at a

iscount of 25 per cent. when they are required for official use.

The cost of such publications is to be adjusted through exchange
accounts only,

[Bengal Government, Finance Department, No. 278 Mis., dated
the 8th February, 1926.]

10. Purchase of umbrellas,—The Bengal Government in their
No. 8490 F., dated the 18th September, 1923, have decided that
in future only seven umbrellas will be supplied to the peons of
the office of the Legal Remembrancer as detailed below. The
umbrellas should last for two vears:—

2 for common use of the Legal Remembrancer’s Jamadar and
3 Chaprasis. y

2 for common use of the egal Remembrancer’s 3 office p?ons‘.)

1 for common use of Deputy Legal Remembrancer’s 2
Chaprasis.

2 for common use of Public Prosecutor, Caleutta’s 2 peons.

Farash would get no umbrella.
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11. Casual leave.—The maximum amount of casual leave
allowed during each calendar year is fifteen days, but the whole
amount cannot be claimed or taken as a matter of course. When
the limit of fiffeen days is exceeded, leave will only he granted
under the Fundamental Rules. \

Casual leave will not ordinarily be granted for more than seven
days at one time, including any gazetted holidays that may fall
within the period. Tf an assistant requires longer leave, he must
apply for regular leave under the leave rules. If an assistant
prefixes or affixes casual leave to Gazetted holidays the entire
period including the gazetted holidays will be treated as casual
leave in the absence of specific orders to the contrary by the
officer granfing the leave. No casual leave will be granted, save
in very exceptional circumstances, in extension of the two days
allowed on the occasion of the move to and from Darjeeling.

12. Casual leave to menials,.—The general principles regulating
the grant of casual leave to superior officers apply also in the
case of menial servants of GGovernment.

[Bengal Government No. 2192 J., dated the 13th March, 1926.]

13. Period of leave admissible to menials.—The time limit
as to the period of leave admissible to inferior servants is the same
as in the case of officers in superior service but their leave allow-
ance is subject to the restrictions imposed by Article 147 (i77) and
321 (a) of the Civil Service Regulations.

Nore.—The “‘leaye allowance’” of the inferior service is equivalent to what

is “‘average pay’’ of the superior service. o

14. Local holidays.—Under Bengal Government (Finance
Department) order No. 4428 Mis., dated the 16th May, 1918, the
following days shall be observed as local holidays in all Govern-
ment offices located in Calcutta with exception of the offices of
the Collector of Customs, Calcutta, and the Collector of Stamp
Revenue, Calcutta :—

Name of Number
local holiday. of days.
Ratha Jatra A |

2. Punar Jatra o |
3. Baruni el
4. Sivaratri 1
5. Kartic Puja 1

15. Destruction of office records.—The fo]lowing procedure is
observed for the destruction of records in the office of the Legal
Remembrancer.

To be preserved.

1. All standing orders of Government, the Accountant-
(General and the Legal Remembrancer.

2. All cases for opinion.
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All civil appeals in the High Court and His Majesty’s
Privy Council.

All briefs in important criminal cases in the High Court.

Law Reports.

Gazettes.

Corespondence regarding appointment of Government
Pleaders and Public Prosecutors.

Receipt Register.
Issue Register.
Index Books.
Pay bills.

To be destroyed after 12 years from date of disposal. -

All correspondence relating to civil suits.

Confidential reports on the capacity and conduct of
Government Pleaders and Public Prosecutors (the
Register only).

Contingent Register.

To be destroyed after 6 years from date of disposal.

Litigation Fund Account.

To be destroyed after 3 years from date of disposal.

Notice cases.

Criminal cases.

Civil Suit Returns.

Files regarding engagement of outside pleaders.

Government Periodicals (with Legal Remembrancer’s
orders).

Annual statements (with Legal Remembrancer's orders).

To be destroyed after 2 years from date of disposal.

Bills of fees and travelling allowance.
Contingent bills,

To be destroyed after 1 year from date of disposal.
Miscellaneous cases containing mo opinion of the Legal
Remembrancer.
Marine Court cases.
Departmental Examination cases.

Nore—O0ld annotated editions of Acts and Codes may be sold on receipk
of the latest publication.

e ———————————
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APPENDIX A—FORMS.

Form A,
Brief Index.
(Vide Rules 7, 37, and 44, Chapter 111.)
Date on which summons was served on Government Pleader............
Date on which the papers were received by Collector............ccovvveennns
Date on which the papers were returned to Government Pleader.........
Date on which the papers were returned to Collector............oovvvvuieens

Date on which the papers were submitted to Commissioner...............

All dates fixed for hearing of case before submission
to Commissioner,

SeNn:l Deseription of paper. Page.
1 2 3
Dated , the 19

‘ Collector.
Deputy Commissioner.
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Form C.

Register of Civil Suit Decrees passed in favour of Covernment realized and outstanding in the

district of
(Vide Rules 2 and 23, Chapter IV, Rules I and 5, Section 4 and Rule 16, Section 8, Chapter I11.)
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Form D.

Register of Stamp Fees due to Government in Pauper Suits.

(Vide Rule 2, Chapter IV.)
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INETRUCTIONE.—(1) The amount to be entered in the second line of column 1, and the other columns whicle
refer to column 1, ns the value of cach particular decree is to be the amount outstanding upon each such
decree on the last day of the half-year provious to the half-year for which the statement s submitted.
Column 1 will therefore agree with the balance, column 31, of the previous statement, But when any
amount is disallowed by the Court, it should be deducted from the value in column 1, and an  explanation
given at the foot of the statement.

(2) Total of columns 4 and 7 will agree with column 1.

(3; Total of columns 5 and 2 will agree with column 2.
(4) Total of columns 10, 13 and 16 will agree with column 1,

(5) Total of columns 11, 14 and 17 will agree with column 2.

(6) By “decrees under execution” is meant decrees in which the Court has been moved to take some-
stepe townrds executing the decree.

(7 B;‘ “deerees fully satisfled during the half-year' (columns 10 to 12) is meant decrees the whole
amounts of which were realised duing the half-year, and not decrees the full satisfaction of which was obtained
during the half-year by the realization of the balance outstan ding at the close of the preceding half
year ; nor decrees the amounts of which were remitted during the hali-year. These last decrees are to be
shown in columns 16 to 18, !

(8) Interests and costs which acerued during the half year on account of a decree are not to be included
in its valuoe in the same half<year, but to be shown in columns 19 to 25,

(9) Fractions of a rupee need not be entered.

(10) Total of column 12 and foot-notes to columns 15 and 25 will agree with that of columns 27 and 28,

Explanation to be given by Collectors in respect of Decrees which
appear in column 1 of the Statement and which have not been
satisfied during the half-year.

= L © 4 a2

-3 == 4| o
| MR ERE S N

<E =% s5® |2258] 38 s Reasons for the

g Names of Partics. '5%_6 22 gﬁ 52 g —g g’ng 2. ° non-realization of
z <EE 3‘g='§ £ _5 < 8 =23 o the outstanding
> g ‘g g a= o 5233 g..: E2a balance,
F PHETRRE M H N
A Eda | =a%< | 385 |E8E=2| B ;
1 2 3 B 5 O 7 5 9

NOTE.~~The decrees of each seperate official year shonld be seperated from those of the suceeeding year
by a line, and the totals of columns 3, 4, 5, 6, 7 and 8§ should be given for each year, and a further grand
total at the bottom for all decrees for which the explanation is given,
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INSTRUCTIONS.—(1) The amount to be entered iy 2600 lumn 1, and the other columns
which refer to column 1, a3 the value of each parucul.tsl;edccroom:s lt?)mboofthgoamount' outstanding upon each
such decree on the last day of the year previous to the year for which the statement is submitted.
co‘“"l"‘ll” ‘é’}lslnl‘lwmfl'log;“t e%o‘?xg‘ "-"“;g’ﬂlllél%eé column 31, of the previous statement. c},"t whle‘n t.lny
amo 5 owe » ou i mn 1, and an explanation
given at -}hf flooft ol1 the sl:wmdoqlh i deducted from the value ia colu 4 :

2) Total of columns 4 and 7 will agree with
3} Total of columns 5 and 8 will agree with 38}:,‘,",;,‘,‘ ;:

4) Total of columns 10, 13 and 16 will agree with column 1.

5) Total of columns 11, 14 and 17 will agree with column 2,

6) By *“decrees under execution™ is meant decrees In which the Court has been moved to take some
steps towards executing the decree. ’

(7) By “"decrees fully satisfled during the half-year” (columns 10 to 12) Js meant decrees the swhole
amounts of which were realised during the half-year, and of decrees the full satisfaction of which was obtained
during the half-year by the realization of the balance outstanding nt the close of the préceding
year; nor decrees the amounts of which weze remitted during the year. These last decrecs are to be
shown in columns 16 to 18,

(8) Interests and costs which acerued during the year on account of a decree are not to be included
in its value in the same year, but to be shown In columns 19 to 25,

(0) Fractions of a rupee need not be entered,

(10) Total of column 12 and foot-notes to columns 15 and 25 will agree with that of columns 27 and 28.

Explanations to be given by Collectors in respect of Decrees which
appear in column 1 of the Statement and which have not been
satisfied during the year.

o TS =3E S22 z :
g3 | E32 | 33% | 3% | EE | %
S S-S - D B E 3
2 2% 255 e 355 F4 2
g =5 =0 =2, = S Reasons for the
= S ° = 258 gz & = non-realization of
3 Name of partics. = | 2 E E.:E Cxg the outstanding
s Ez 2%E. C 2228 | 52, | 8. balance.
g S.F | 238 | 35, | 8583 | 858 | 42
a2 Ed3a | 2358 | 585+ | B3a8% | Bsh | 3
1 2 3 4 5 ) 7 8 9

NoOTE.—The decrees of cach separate official year should be se ted from those of the succceding year
by a line, and the totals of columns 3, 4, 6, 6, 7 and 8 should be given for each year, and a further grand
total at the bottom for all decrees for which the explanation is given.

9
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INSTRUCTIONE.—(1) The amount to be entered in the second line of ‘column 1, and the other columns which
refer to column 1, as the value of each particular decree is to be the amount outstanding upon each such
decree on the last day of the year previous to the half-year for which the statement s submitted.
Column 1 will therefore agree with the balance, column 31, of the previous statement. But when any
amount is disallowed by the Court, it should be deducted from the valuye in column 1, and an  explanation
given at the foot of the statement.

{2) Total of columns 4 and 7 will agree with column 1.

(3) Total of columns 5 and 8 will agree with column 2,

(4) Total of columns 10, 13 and 16 will agree with column 1,

(5) Total of columns 11, 14 and 19 will agree with column 2,

(6) By “‘decrees under execution' is meant decrees in which the Court has been moved to take some
stops towards executing the decree.

(7) By “decrees fully staisfied during the half-year” (columns 10 to 12) s meant decrees the whole
amounts of which were realisod during the half-year, and not decrees the full satisfaction of which was obtained
during the half-year by the realization of the balance outstanding at the close of the preceding half-
year : nor decrees the amounts of which were remitted during the half-year. These last decrees ure to  be
shown in columns 16 to 15,

(8) Intarests and costs which acerned during the half-year on account of a decree are not to be included
in itz value in the same half-year, but to be shown in columns 19 to 26,

(9) Fractions of a rupee need not be entered.

(10) Total of column 12 and foot-notes to columns 15 and 25 will agree with that of columns 27 and 28,

Explanation to be given by Managers in respect of Decrees which
appear in column 1 of the Statement and which have not been
satisfied during the half-year.

» | Beg g2z [esfe| 32 | 2
69 | 22E, (38 AR  OF | G
Bt it s
é - . Sx82 |28 So3%| == = Reasous for uw'
Nameof parties, | S°F | E2°F | Fu-s | 555 il © non-realization o
s 2. parties. | o = =§‘s; fo(8otn| 2ud| ¢ the_out standing
o & > A\
2 £a fzet 335° §;§§ 253 | 5 p
a 5 @ | 2483 [S&Se |BE5S%| 39 g=
1 2 3 4 5 0 7 8 9

NOTE.—The decrees of each separate official year should be separated from those of the succeeding
year by a line, and the totals of columns 3, 4, 5, 6, 7 and 8 should be given for each year, and o further
grand total at the bottom for all decrees for which the explanations have been given,

Explunation coneerning decrecs awarded against plaintiffs arc to be kept separate from explanations
conmnfna deerees awarded against defendants,
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Crvir Suvrr.

[To be submitted by the Collector to the Legal Remembrancer on or
before the 15th January each year. |

[Approved in Memorandum No. 1329, dated the 11th September 1901.]

Form G (D).
(Vide Rule 19, Section 8, Chapter 111.)

Statement showing the cost of litigation to which Covernment was a
party in the district of during the year 19 -

Parr I.—Oricizar Svirs.

GOVERNMENT (PLAINTIFF), GOVERNMENT (DEFENDANT),
Class Amount decreed— Amount decreed— X
Gy | puaet cost of | oD Cost of | REMARES.
in For Agalnst “:“?:"" in For | Against ""i?!:'
claims. Govern- Govern- claims, Govern-| Govern-
ment. ment, ment, ment,
1 2 3 1 5 o f 8 o 10

INSTRUCTIONS —
(1) In columns 2 and 6 it will be sufficient to enter the amount of the claims ns given in the plaint  or

appeal,
(2) The suits which are not directly instituted by or against Government, but by or against officers of
Government in respect of acts done, or intended to be done, in their official capacity, shoulﬁt be taken into

accotunt, when the defence or prosecution is undertaken at the expense of Government.
(3) In columns 5 and 9 should be shown the gross amount of costs Involved in litigation, such ns fees

to Counsels or Government Pleaders and all expenses incurred In stamps, witnessess' expenses, section-
writers’ charges, ete., the Information being given separately for each class of court,
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Civin Suir.

[To be submitted by the Collector to the Legal Remembrancer on or
before the 15th January each year. ]

[Approved in Memorandum No. 1329, dated the 11th September 1901.]
Form G (2).

(Vide Rule 19, Section 8, Chapter II1.)

Statement showing the cost of litigatien to which Covernment was a
party in the district of during the year 19 .

Parr I1.—APPEALS.

GOVERNMENT (APPELLANT). GOVERNMENT (RESPONDENT).
, Clnsfs ~ S Amount decreod — X Amount decreed— 2
. o monn t EMARKS,
Court. | involved S:’l’:.?’ involved (13&"‘ of
in For Agalnst tion in For Against ti g2
claims, | Govern- | Govern- - claims. | Govern-| Govern.| P
: ment, ment, ment. ment.
‘ 1 2 3 4 5 0 7 ] 0 10
g
"y
{
T
' .
f
>
INSTRUCTIONS :—

-

(1) In columns 2 and 6 it will be sufficient to enter the amount of the claims as given in the plaint or

eal,

o (2) The appeals which are not directly Instituted by or against Government, but by or against officers of
Government in respect of acts done, or intended to be done, in their official capacity, should be tsken into
account, when the defence or prosecution is undertaken at the expense of Government,

(3) In columns 5 and 9 should be shown the gross amount of costs invelved in litigation, such as fees
to Counsels or Government Pleaders and all expenses incurred in stamps, witnessess' expenses, section-
writers' charges, ete., the information being given separately for each class of court.
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APPENDIX B.

Remuneration.
Daily
District. Government and Public Prosecutor. Mon }hly ;:et: i‘:\f
retainer. TR
cases.
Burpwax Division. Rs. Rs,
Burdwan. . .. | Government Pleader 100 32
Public Prosecutor 55 o 50 32
Hooghly .. .. | Government Pleader and Public 100 32
Prosecutor (one officer).
Howrah .. s Ditto 100 32
Midnapore Government Pleader 100 39
Public Prosecutor 50 32
Bankura Government Pleader and Publlc Prosc 5 25
cutor (one officer).
Birbhum rA Ditto 60 25
PreESIDENCY DIVISION.
24-Parganas Governmont Pleader 100 e
Public Prosecutor 100 e
Jessore .. .. | Government Pleader and Public Prose- 100 32
cutor (one officer).
Khulna .. Ditto 75 25
Nadia .. Government Pleader 75 25
Public Prosecutor 50 25
Murshidabad Government Pleader and Public Prose- 60 25
cutor (one officer).
Rassaant Divisiox. g
Darjeeling Government Pleader and Public Prose- 60 25
cutor (one officer).
Rajshahi Ditto 75 25
Rangpur Ditto 100 32
Dinajpur A Ditto EO 25
Pabna .. o Ditto i5 25
Jalpaiguri s Ditto 60 25
Malda .. Ditto 60 25
Bogra .. Ditto 60 25
DaccA DIviSION.
Dacea Government Pleader 100 32
Public Progecutor 75 32
Bakarganj Senior Government Pleader 100 32
Junior Government Pleader 50 25
Faridpur <« | Government Pleader 75 25
Publi¢ Prosecutor o . 50 25
Mymensingh Government Pleader Y Al 100 32
Public Prosecutor 50 32
Currracona Division.
Chittagong Government Pleader oo 100 32
Public Prosecutor 50 25
Noakhali .. | Government Pleader 50 25
Publie Prosecutor 25 25
Tippera Government Pleader . 60 25
Public Prosecutor 50 50 25

) ovd &

e BT N
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APPENDIX C.

Form.

Frox
To
Tae SﬁPERINTENDENT Aaxp REMEMBRANCER or LEGAL
AFFAIRS, BENGAL.
. APPEAL NoO.....ccevnnns OF
CRIMINAL 55T TOATION Moo, oF
APPELLANT
PETITION ER"
Sir,

Please cause appearance to be entered on behalf of the Crowm
in the above-mentioned case. A short statement of the facts of the case
and the reasons for making this requisition are given below :—

Précis

Prescries forms of requisition by District Officers for causing
apsearan_ce to be entered on behalf of the Crown in Criminal appeals
and motions before the High Court.

Index

Form of requisition by District Officers for appearance on behalf of
the Crown in Criminal appeals and motions before the High Court.
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APPENDIX E.

District Magistrate.
Office of the Deputy Commissioner.

Dated
Exreror
versus
Babu is hereby engaged on behalf of
the Crown/accused in the court of the 3 on a
daily [lump fee of Rs. ( )} subject to the conditions
noted below.

District Magistrate.

ConNpITIONS.

1. The pleader will quote authority of his engagement in his bill
of fees.

2. When a case is simply adjourned or when appearance in court

for a case or cases is for less than half a day, a half fee is allowed for
the day. The payment of any increased or special fee requires the
gpecific recommendation of the presiding officer.

1

3. At the end of each month the ﬁleader will draw up his bill of

fees in the preseribed form showing all the details mentioned therein
and noting also the duration of hearings.

4. All bills shall be submitted once every month not later than
four days from the end of the month to which they relate. Any delay
in the submission of a hill should be explained. Such explanation

with the remarks of the District Magistrate thereon may affect the
fees charged.

5. When a case is simply adjourned fees will not be allowed unless
the pleader is actually present and has no other case before the court

on that date and has received no notice before the day fixed that the
case will not be taken up that day.
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APPENDIX F.

Register of work done by

during the month of

Public Prosecutor/Pleader

Number and Namo'of Actual dura- | Signature of
Date. e o nartied Court. tion of hear- presiding Remarks,
calendar. il ing. officer.
1 2 3 4 5 6 7
- APPENDIX C.
Returns and Statements
(1) Submitted to the Legal Remembrancer.
Serial Description. By whom to be sub- Time for sub-
No. mitted. mission.
1 | Treasury Schedules District Treasury Officer | Within  7th  of
every month.
2 | Monthly statement of expendi- | District Officer Ditto.
ture, including expenditure re-
lating to Central Government.
3 | Annual Confidential Report re- | District Mazistrate and | 15th January.
- garding Government Pleaders the Sessions Judge.
and Public Prosecutors.
4 | Hali-yearly statemont of Gov- | District Officera Ditto.
vernment decrees ending 31st .
December,
5 | Annual statement of pauper suit Ditto Ditto,
decrees,
6 | Annual Civil Suit Returns: F (1), Ditto Ditto.
¥ (2), G(1), G (2).
7 | Hali-yearly statement of accounts| Accountant-General April-May.
relating to Litigation Fund
ending 31st March.
8 | Hali-yearly statement of Govern- | District Officers +« | 16th July.
ment decrees ending 30th June.
9 | Revised and annual budget esti- | District Officers and Eng- | 1st week of Sep-
mate. lish Law Officers of tember.
Government,
10 | Hali-yearly statement of accounts | Accountant-General October-Novem-

relating to Litigation Fund
ending 30th September,

ber.




(2) Submitted by the Legal Remembrancer.
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s‘;;:)“l Deseription. To whom submitted. T’z&;‘i’;:ub'
1 | Consolidated monthly account .. | Accountant-General Every mouth.
2 | Indent for Non-standard and Cal- | Forms Department 1st March.

cutta Police Forms.
3 | Annual statement of landed pro- | Judicial Department .. | 1st  week of
perty. March.
4 | Supplementary indent for sta- | Controller of Stationery 10th March.*
tionery (when required).
5 | Indent for Bengal routine forms Forms Department 15th March.
6 | Confidential statement regarding | Judicial Department Ditto.
Government Pleaders and Pub-
lic Prosecutors.
7 | Actual cost incurred on account Ditto April.
of the Government of India.
8 | Indent for Bengal Executive | Forms Department 15th April.
forms,
9 | Annual statement of fees for legal | Accountant-General and | 1st May.
opinion, District Officers.
10 | Annualestablishmentreturn Accountant-General 15th May.
11 | Indent for Civil Suit Forms Forms Department Ist June.
12 | Annual return of expenditure on | Judicial Department 15th June.
stores purchased in India.
13 | Capital and Revenue Accounts | Accountant-General .. | 30th June.
of non-Public Works residenial
buildings.
14 | Forecast of stores proposed to be | Judicial Department 15th July.
purchased from the United
Kingdom.
15 | Annual statement of accounts | Distriet Officers .. | 1st August.
relating to Wards' Estates.
16 | Indent for stationery Controller of Stationery Ditto.
17 In}‘lent, for Accountant-General | Forms Department 1st September.
orms,
18 | Forecast of leave and deputation | High Commissioner for | 15th September.
allowance of officers. ndia and Finance
Department.
19 | Annual Budget Estimate Judicial Department, | 15th October.
: Finance Department
and Accountant-Gene-
ral.
20 | Statement showing progress of | Judicial Department December.
expenditure and allotment
regarding Central Government
Cnses,
21 | Statement showing the employ- Ditto At the end of the

mont of Muhammadans in the
Covernment offices.

calendar year.

Nore.—Action regarding purchase of summer uniforms and winter liveries is taken
in the months of March and October respectively.

*Must be submitted within this date except under spe:ial order of Gove nment.
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APPENDIX H.

History of the office of the Legal Remembrancer, Bengal.

In 1816, a Regulation (VIII of 1816) was passed ‘‘for estab-
lishing the office of Superintendent and Remembrancer of Legal
Affairs.”” The purposes for which the office was legally constituted
are set out in the preamble to the Regulation thus: —

“The duty of determination on the propriety of instituting or
defending, on the part of Government original suits or appeals
in the several Courts of Civil Judicature rests under the existin
Regulations with the Governor-General in Council, and with the
several Boards, acting under his authority in different depart-
ments. With a view to afford further facilities in the discharge
of a duty which so materially involves the reputation as well as
the interests of the Government, it is deemed advisable that an
officer should be appointed, who, in the quality of Superintendent
and Remembrancer of Legal Affairs, may aid the said authorities in
such manner as may, on experience, be deemed most convenient,
as well as in the conduct of important suits and appeals when ins.
tituted, as generally in deciding on the propriety of having re-
course to the established Courts of Justice for the recovery or
maintenance of the rights and interests of Government. Tt is
conceived also that the public convenience will be in other respects
promoted by the appointment of an officer of this description, whose
services, in certain cases of more than ordinary importance, be
available in matters of a criminal as well as of a civil nature; and
who may be employed by Government in the conduct of other
judicial concerns in any mode not inconsistent with the existing
i'te lations. The following rules have accordingly been enacted,
to in force from the date of the promulgation of this Regula-
tion throughout the whole of the provinces immediately subject
to the Presidency of Fort William.™

Although legislative sanction to the creation of the office of
the Tegal Remembrancer was first given under the provisions of
Regulation VIIT of 1816, it would appear from a letter dated the
29th March 1816, from Mr. Secretary W. B.. Bayley to Mr, H. 7T,
Prinsep, the officer at that time appointed as the .Lega]
Remembrancer, that the Regulation only gave fug-mul sanction tg
the legal constitution of an office already in existence. Tor e
find the following in the Fifth Report from the Select Commitiea
of the House of Commons on the affairs of the East India Cop.
pany, in July 1812:—

“The hetter to enable the Government to observe the effects of
the regulations thus introduced and to watch over the geneypq]
administration of Criminal Justice throughout the Provinces, g
separate department was established at the l’resu]ep(-y, under the
immediate control of the Governor-General, to which were to he
transmitted monthly reports of proceedings, and lists of prisoners

apprehended and convicted by the respective authorities through-
out the provinces. To arrange these records, and to maintain a

check on all persons entrusted with the administration of Criminal
Justice, an officer was appointed to act under the Governor-
General, with the title of Remembrancer of the Criminal
Courts.” This was before 1784. The duties of the office were

[ o C——l e
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fully and elaborately dealt with in the letter of Mr. Bayley
referred to above. No earlier Legal Remembrancer than Mr.
Prinsep 18 traceable. .

The post was subsequently abolished by Government Resolu-
tion dated the 16th June 1829, on the recommendation of a
Finance Committee. It was held inexpedient to maintain in the
then existing state of public finances an office of which the duties
could be provided for by less expensive means. The post of the
Legal Remembrancer was thus abolished for reasons of _economy
and the necessary legal sanction was secured by Regulation XIIIT
of 1829. The necessity for the revival of the office in some form
or other was soon felt, for in 1837 (Government acceded to .the
strong recommendation of the Board of Revenue for the appoint-
ment of an uncovenanted officer to act as their Deputy and take
charge of the suits in connection with the Land Revenue adminis-
tration. The mismanagement and delinquency of this Deputy
confirmed Government in their opinion that the duties in connec-
tion with Government suits should be left in charge of an indepen-
dgent officer who would be directly responsible to (Hovernment for
his work. &

On the 4th July 1844, the Government of Bengal informed the
Sudder Board of Revenue of the appointment of an officer to per-
form duties similar {0 those of the Superintendent and
Remembrancer of Legal Affairs. The letter says ‘“The utility of
the office during its existence had never been questioned, but on
the contrary was supported by the united testimony of the con-
trolling Boards and other authorities, and fully acknowledged by
the Hon’ble Court of Directors, who reluctantly consented to its
abolition on grounds of economy. As regards the management of
the Government suits connected with the Land Revenue Adminis-
tration, the most numerous ang important class, the necessity for
the revival of the office in some form or other was so strongly felt
that in 1837 the Government acceded to the strong recommenda-
tion of the Board for the appointment of an Uncovenanted
Officer as their Deputy in this Department. The mismanagement
and delinquency of the late incumbent, though they have served
to confirm the Governor in his view of providing for the efficient
superintendence and control of the legal affairs of Government
have, in connexion with the difficulties which are found to arise
fron{ the conflicting claims of different departments of executive:
administration, convinced His Honour that the duty can on the
whole be more advantageously performed by an independent
officer, directly responsible to (Government, than by an un-
covenanted subordinate or by means of the less objectionable
expedient proposed by the Board.”” The new office was created
under the designation of “Solicitor to the Government of Bengal'”
and Mr. James Alexander, a member of the covenanted civil ser-
vice, was appointed to the post.

On the 18th June 1845, the name “‘Solicitor to the Govern-
ment of Bengal” was changed to its present designation under
orders of the Hon’ble the Court of Directors on the ground that
the former designation is liable to misapprehension respecting the
nature and sphere of its duties (vide Despatch No. 6, dated 16tk

4 plgl 1845, and Government order No. 496, dated 18th June
1845).
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In 1875, the duties performed by the Legal Rem ancer
were examined by a Committee presided 0V§l' by theemll')[]()::alc)(llé
Mr. C. Hobhouse which in their Report (1875) wrote : “Roughly
speaking it may be said that he and the Government Pleaders wit%]
some help from the Collectors of districts, perform the same duties
for mufassal business as the Advocate-General, Standing Counsel
and G_overnment Solicitor perform for business arising in Ci:lcutta
but with two very material exceptions. Omne of these is that the
duty of ascertaining the facts of litigated cases is devolvedtl'] o1
the Collector of the districts. The other is that the T ep ai
Remembrancer is in all things subject to the control of the B‘ogrd
of Revenue.”” The Committee found that the work of the office
was excessive and that the appointment was not sufficiently well
paid or attractive with the result that there was frequent change
of officers. The Committee further urged that the Leg?;l
Remembrancer should be one of the most experienced and
strongest men in the Judicial Service, and recommended that—

(1) the pay of the post should be raised from Rs. 2,50
Rs. 3,000 a month; 0 to
(2) five years’ service as Legal Remembrancer should ali
for a seat in the High Court; qualify
(3) a Deputy Legal Remembrancer should be appointed
salary of Rs. 1.500—2,000 a month; Lo
(4) either the Tegal Remembrancer or the Deputy Ilegal
Remembrancer should be a professional lawyer, preferably g
Barrister or Attorney, the other office being held by a Civiliay .
(5) a stalf of competent Government Pleaders or }[“ktea,rs
<hould be established in the mufassal;
(6) the Legal Remembrancer should have the right to seek out-
side legal assistance when necessary;
(7) the Legal Remembrancer should be subordinate to the
Tocal Government and not to the Board of Revenue;
(8) the Legal Remembrancer should be the immediate superior
perior of the legal staff in Calcutta and in the mufassal;

(9) the machinery for litigation in Wards Estates should be
strengthened;

(10) that arrangement should be made to give him d tic
of all appeals in the High Court. S

The Report of the Committee was forwarded to the Govern-
ment of India who resolved in their Resolution No. ]3{1052—'57
dated the 18th September 1879, that the recommendations of the
Committee should be adopted with the exception of that relating
to the five vears’ qualification for the High Court which would
require Parliamentary sanction, '

In 1886, the Legal Remembrancer was appointed Public Prose-
cutor in the Appellate Side of the High Court with the exception
of cases coming before it from the Presidency Magistrate’s Courts.

The duties of the Tegal Remembrancer were again investigated
by a Committee appointed by the Tieutenant-Governor of Bengal
in his minute of the 5th December 1904, This Committee recom-
mended that the TLegal Remembrancer should not be called upon
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)

to deal with questions of civil law relating exclusively to Caleutta,
that he should be authorized to refer to the Government Solicitor
all conveyances and leases of a complicated nature and whenever
he considers it expedient to do so. The Committee also recom-
mended transferance of wvarious duties then performed by the
Legal Remembrancer to the Legislative Department of Govern-
ment particularly the work of revising and advising on statutory
rules and orders in draft. The Local Government with the
approval of the (Government of India embodied their decision in
its Resolution No. 545 J.—D., dated the 7th -May 1907, in
which were also laid down rules regarding references to the Legal
Remembrancer by local officers. It was also as a result of the
recommendation of the Committee that Mr. Hume, Public Prose-
cutor, Caleuita, and his office: were placed under the Legal Re-
membrancer, Since then all cases in the Presidency Magistrate’s
Courts have come under his control.

In 1914, an interesting discussion took place on the question of
the Legal Remembrancer being appointed Public Prosecutor under
section 492 (7) of the Code of Criminal Procedure in respect of
cases coming before the Original Side of the High Court. Tt
appears that in 1904 the Legal Remembrancer was appointed a
Publie Prosecutor in the Original Side in connection with the
(raster fraud case in which Mr, Cowie of Messrs. Sanderson & Clo.
was impleaded but the order was not gazetted. The question
again came up in 1914 and it was then discovered that the Reso-
lution, dated 14th May 1864, passed by the then Chief Justice
and other Judges of the High Court ‘‘admitted and enrolled the
Legal Remembrancer as a Vakil of the High Court entitled ex-
officio and in accordance with the Resolution of the late Sudder
Court of the 27th February 1852, to plead and act during his
continuance.” The matter was finally referred to Mr. (now Sir)
B..C. Mitter the then Standing Counsel who expressed his opinion
that Government have no power to appoint the Legal Remembran-
cer a Public Prosecutor to conduct the prosecutions on  the
Original Side of the High Court.

In 1911, the Legal Remembrancer was given the work of the
Judicial Secretary which arrangement continued till January 1914
and Mr, (afterwards Mr. Justice) Chapman was the first holder of
the combined appointment of the Legal Remembrancer and the
Judicial Secretary to the Government of Bengal. On account of
the altered conditions consequent upon the transfer of the
Imperial Capital to Delhi and the creation of a separate Province
of Bihar and Orissa with a High Court at Patna the Government
of India by their Resolution No. 826, dated the 4th August 1916,
appointed a small expert Committee presided over by Sir Basil
Scott, Chief Justice, High Court of Judicature, Bombay. As a
result of the: recommendations of this Committee, the Tiegal Re-
membrancer was called upon in 1918 to do all the work of {he
Judicial Secretary provided he was relieved of the eriminal work
which was then proposed to be transferred to the Dirvector of Pub-
lic Prosecutions a newly created appointment. This new post
existed for about six vears and on its abolition the eriminal work
with which that officer was entrusted has again come back to the
Legal Remembrancer.
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In 1875, the duties performed by the Legal Remembrancer
were examined by a Committee presided over by the Hon’ble
Mr. C. Hobhouse which in their Report (1875) wrote: ‘‘Roughly
speaking it may be said that he and the Government Pleaders with
some help from the Collectors of districts, perform the same duties
for mufassal business as the Advocate-General, Standing Counsel
and Government Solicitor perform for business arising in Calcutta
but with two very material exceptions. One of these is that the
duty of ascertaining the facts of litigated cases is devolved upon
the Collector of the districts. The other is fhat the Tegal
Remembrancer is in all things subject to the control of the Board
of Revenue.”” The Committee found that the work of the office
was excessive and that the appointment was not sufficiently well
paid or attractive with the result that there was frequent change
of officers. The Committee further urged that the TLegal
Remembrancer should be one of the most experienced and
strongest men in the Judicial Service, and recommended that—

(1) the pay of the post should be raised from Rs. 2,600 to
Rs. 3,000 a month;

(2) five years’ service as Legal Remembrancer should qualify
for a seat in the High Court;

(3) a Deputy Legal Remembrancer should be appointed on a
salary of Rs. 1,500—2,000 a month ;

(4) either the Tegal Remembrancer or the Deputy Legal
Remembrancer should be a professional lawyer, preferably a
Barrister or Attorney, the other office being held by a Civilian;

(5) a stafl of competent Government Pleaders or Muktears
should be established in the mufassal;

(6) the Legal Remembrancer should have the right to seek out-
side legal assistance when necessary;

(7) the lLegal Remembrancer should be subordinate to the
Local Government and not to the Board of Revenue;

(8) the Legal Remembrancer should be the immediate superior
perior of the legal staff in Caleutta and in the mufassal;

(9) the machinery for litigation in Wards Estates should be
strengthened;

(10) that arrangement should be made to give him due notice
of all appeals in the High Court.

The Report of the Commitiee was forwarded to the Govern-
ment of India who resolved in their Resolution No. 13/1052—57,
dated the 18th September 1879, that the recommendations of the
Committee should be adopted with the exception of that relating
to the five years’ qualification for the High Court which would
require Parliamentary sanection.

In 1886, the Legal Remembrancer was appointed Public Prose-

cutor in the Appellate Side of the High Court with the exception
of cases coming hefore it from the Presidency Magistrate’s Courts.

The duties of the Legal Remembrancer were again investieated
by a Committee appointed by the Tdeutenant-Governor of Bengal
in his minute of the 5th December 1904. This Committee recom-
mended that the Tegal Remembrancer should not be called upon
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to deal with questions of civil law relating exclusively to Calcutta,
that he should be authorized to refer to the Government Solicitor
all conveyances and leases of a complicated nature and whenever
he considers it expedient to do so. The Committee also recom-
mended transferance of various duties then performed by the
Legal Remembrancer to the Tegislative Department of Govern-
ment particularly the work of revising and advising on statutory
rules and orders in draft. The Local Government with the
approval of the Government of India embodied their decision in
its Resolution No. 545 J.—D., dated the T7th -May 1907, in
which were also laid down rules regarding references to the Legal
Remembrancer by local officers. It was also as a result of the
recommendation of the Committee that Mr. Hume, Public Prose-
cutor, Calcutta, and his office: were placed under the Tegal Re-
membrancer. Since then all cases in the Presidency Magistrate's
Courts have come under his control.

In 1914, an interesting diseussion took place on the question of
the Legal Remembrancer being appointed Public Prosecutor under
section 492 (7) of the Code of Criminal Procedure in respect of
cases coming before the Original Side of the High Court. Tt
appears that in 1904 the Legal Remembrancer was appointed a
Public Prosecutor in the Original Side in connection with the
Craster fraud case in which Mr. Cowie of Messrs. Sanderson & Co.
was impleaded but the order was not gazetted. The question
again came up in 1914 and it was then discovered that the Reso-
lution, dated 14th May 1864, passed by the then Chief Justice
and other Judges of the High Court ‘‘admitted and enrolled the
Legal Remembrancer as a Vakil of the High Court entitled ex-
officio and in accordance with the Resolution of the late Sudder
Court of the 27th Februnary 1852, to plead aund act during his
continuance.” The matter was finally referred to Mr. (now Sir)
B.C. Mitter the then Standing Counsel who expressed his opinion
that Government have no power to appoint the Legal Remembran-
cer a Public Prosecutor to conduct the prosecutions on the
Original Side of the High Court,

In 1911, the Legal Remembrancer was given the work of the
Judicial Secretary which arrangement continued till January 1914
and Mr. (afterwards Mr, Justice) Chapman was the first holder of
the combined appointment of the Legal Remembrancer and the
Judicial Secretary to the Government of Bengal. On acconnt of
the altered conditions consequent upon the transfer of the
Imperial Capital to Delhi and the creation of a separate Province
of Bihar and Orissa with a High Court at Patna the Government
of India by their Resolution No. 826, dated the 4th August 1916,
appoinfed a small expert Committee presided over by Sir Basil
Secott, Chief Justice, High Court of Judicature, Bombay. As a
result of the recommendations of this Commiitee, the Legnl Re-
membrancer was called upon in 1918 to do all the work of the
Judicial Secretary provided he was relieved of the eriminal work
which was then proposed to be transferred to the Director of Pub-
lic Prosecutions a newly created appointment. This new post
existed for about six years and on its abolition the eriminal work
with which that officer was entrusted has again come back to the
Legal Remembrancer.

10
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The Deputy Legal Remembrancer.

_ 1. Creation of the appointment.—In 1876 a Committee was
condtituted to examine the legal affairs of the Government of
Bengal and among the several recommendations made by the Com-
mittee was the one of creating the appointment of a Deputy Legal
Remembrancer.

The primary object of the creation of the post of Deputy Legal
Remembrancer was to remedy the defect that existed before in
the matter of representation of the Crown in criminal cases and
the first Deputy Legal Remembrancer that was appointed was
Mr. G. C. Kilby, a Counsel practising in Muzaftarpur, as it was
decided that the holder of either of the post of Lagal Remembran-
cer or Deputy Legal Remembrancer shall be a practising Barrister
or Attorney. When he was appointed he was placed in charge
of work in connection with examination of pleadings on behalf
of Wards Estates, of bye-laws under the Bengal Municipal Act
and of half-yearly returns and he used also to give opinion in many
matters referred to him in addition to conduct of some criminal
cases.

The duty of representing the Crown in criminal cases was in
charge of the Junior Government Pleader who had a clerk under
him, in the same way as there is one under the Senior Govern-
ment Pleader, whose duty was to prepare briefs, but the duty of
hoth was most unsatisfactorily done, and the Deputy Tegal
Remembrancer was relieved of all other work he used to do and
placed in complete charge of criminal cases.

His present position.—The Deputy Legal Remembrancer is
now a whole-time servant of Government working directly under
the TLegal Remembrancer.

Mr. B. I.. Gupta (Legal Remembrancer) in his note dated the
3rd July 1905, for the Legal Business Committee then appointed
by the Lieutenant--Governor, Bengal, stated that the Deputy Legal
Remembrancer ‘‘could be of material help to the Legal Remem-
brancer in putting up notes and collecting authorities (English
or Indian) on various questions that daily come up before the
T.egal Remembrancer for opinion or advice.”” The Committee
accepted the suggestion (paragraph 49 of the Committee’s report,
dated the 23rd September 1905) and more use is now made of his
services, !

The Assistant Covernment Pleader.

1. Creation of the post.—In accordance with the Board's
memorandum No. 8 A, of the 21st January, 1875, by which they
forwarded a copy of the Report of the Committee appointed by
the India Government to consider in what way the legal husiness
of the Governments of India and Bengal could be more efficientlv
performed and asked for a report on the subject, Mr. Bell, the
then Legal Remembrancer reported amongst other things, that
he ““felt the extreme want of a junior pleader to go through ver-
nacular papers, prepare briefs and to assist in the proper prepara-
tion of cases.” He further proposed-to give a salary of Rs. 200 a
month. TI'n March, 1876, the Bengal Government sanctioned
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Mr. Bell's proposal (Bengal Government letter No. 965, dated the
15th March, 1876, and Board’s letter No. 76, dated 12th February,
1876, paragraph 5). Thus the post of the Assistant Governmeént
Pleader was first created on Rs. 200 a mohth and Babu Ram
(Charan Mitra was appointed the first Assistant Government
Pleader in May, 1876. The Government of India subsequently
sunclioned the appointment in their Resolution (Home Depari-
ment) No. 988, dated the 15th June, 1876.

2. Post abolished.—In May, 1878, the Government of Bengal
declined to sanction supplemental fees proposed to be charged for
the conduct of legal business of Wards Estates. This proposal
was made with a view to apportioning the cost of the office
establishment of the Legal Remembrancer between Government
and the Wards Estates at the ratio of 2 to 1 and Government
asked the Legal Remembrancer if the aim could be arrived at by
a reduction of the Legal Remembrancer’s office expenditure
(Government letter No. 426 J., dated the 11th May, 1878). In
reply, Mr. Allen, the then Legal Remembrancer, recommended
the abolition of Ram Charan Mitra’s appointment. Government
sanctioned the reduction (Government letter No. 3480, dated the
24th August, 1878) and Babu Ram Charan Mitra’s services were
dispensed with.

3. Post created again and pay.—In l'ebruary, 1879,
Mr. O'Kinealy (Legal Remembrancer) suggested to Government
the reappointment of a pleader on Rs. 100 a month on the ground
that there are certain duties to be performed in the office which
require a professional man—a pleader (Legal Remembrancer,
Bengal's No. 1333, dated the 13th February, 1879). The India
Government sanctioned the appointment (Home Department
No. 567, dated the 13th May, 1879). The pay of the post was
subsequently increased to Rs. 150 on the ground that the work
done by the Assistant Government Pleader had much increased.

The Public Prosecutor, Calcutta.

1. Creation of the post.—In 1839, at the instance of the Gov-
ernment of India, the Advocaie-(ieneral was requested to submit,
and submitted in his letter, dated the 6th May, 1859, addressed
to the Government of Bengal, a report showing what was then
understood to be the duty of the respective law officers. In para-
graph 36 of that letter it was stated that the Government Soli-
citor acts as attorney in all cases in which Government desires
him so to act, and conducts such prosecutions as he is directed to
conduet or as Clerk of the Crown refers to him. (Home Depart-
ment No. 432, dated the 21st March, 1905). Subsequently, in the
Home Department Resolution No. 2641, dated the 20th March,
1866, the Government of India sanctioned the addition of “a
distinet department to the office of the Solicitor to Government
from criminal business.’’ The head of the department was to be
a Buropean clerk, a passed Attorney, who with his subordinates
was to attend to all prosecutions in Calcutta which duty was then
in charge of Deputy Superintendents of Police, in order to make
the evidence as complete as possible. Tt was expected that the
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cost of the measure would not exceed Rs. 1,000 per mensem,
This arrangement continued for a long time.

g

2. Condition in 1904,—In December, 1904, the Lieutenant-
(Governor of Bengal appointed a small committee to consider what
action should be taken to place on a satisfactory footing the
arrangement for conducting the legal business of the Government
of Bengal. One of the leading points to which His Honour
directed the attention of the committee was the unsatisfactory
position in which the Government of Bengal stood towards the
Government Prosecutor who conducted criminal prosecutions in
the Caleutta Police Court. At that time, criminal prosecutions
hefore the Presidency Magistrates, were done by a Solicitor who
was employed in the firm of Messrs, Sanderson & Co., and iwo
Prosecuting Inspectors were also appointed in January, 1904, to
prosecute some of the less difficult cases in the Police Court.
Mr. Hume received his remuneration from the Government Solici-
tor. It consisted of a contract allowance paid to the Govermment
Solicitor by Government, the details of which are as follows:—

A salary of Rs. 1,000 a month, plus Rs. 70 a month for the
pay of two clerks employed by Mr. Hume at the Police Court,
Rs. 8 a month for a peon and Rs. 25 a month for carriage hire=
Rs. 1,103 a month.

[Paragraph 7 of the Legal Committee's Report, dated the
23rd September, 1905.]

The pay of the two Prosecuting Inspectors was Rs. 250 a
month each=Rs. 500.

3. Committee’s Report.—The Committee, among other
things, recommended ‘‘that the work connected with criminal
prosecution in Calcutta should be separated from the civil work
of the Government Solicitor and placed under a different depart-
ment. We would accordingly recommend that the Government
Solicitor should be relieved of all responsibilities for, and in con-
nection with, criminal prosecutions, and that the Government
Prosecutor (Mr. Hume) should be attached to the office of the
Legal Remembrancer receiving the same remuneration as hereto-
fore, to be paid to him through the Legal Remembrancer.

Public Prosecutor attached to office of Legal Remembrancer.—
“The object of attaching the Government Prosecutor to the office
of the Legal Remembrancer would be to place him under some
definite official control, not to alter the present arrangements,
under which Mr. Hume's work is carried on in consultation with
the Commissioner of Police and the Standing Counsel.”” The
above recommendations were given effect to in 1907,

4. Appointment of Mr. T. N. Sadhu as Public Prosecutor,
Caleutta.—In their Despatch No. 98, dated the 5th March, 1920,
to the Secretary of State, the Government of India supported the
recommendation of the Local Government fo appoint Rai T. N.
Sadhu Bahadur “as a whole-time Public Prosecutor for the Cal-
eutta Police Courts on Rs. 1,500—100—2,000 a month plus the
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existing carriage allowance of Rs. 50 per mensem with the right
tc retain the work he does at present on fees for the Registrar,
Joint-Stock Companies.”” The Government of India further
observed that the remuneration proposed for the Public Prosecu-
tor was not excessive provided it was regarded as personal to Rai

T. N. Sadhu Bahadur.
[ Finance Department No. 5124, dated 6th November 1914.]

9. Conveyance allowance.—Subsequently the Government of
Bengal in their letter No. 4459 J., dated the 8th December, 1920,
increased the conveyance allowance of the Public Prosecutor
from Rs. 50 to Rs. 100 per mensem provided he maintained a
motor car of his own. The Public Prosecutor’s other claim for
granting him a house allowance was, however, not approved.
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